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    No. 142 - M


  DEMERARA

IN THE HIGH COURT OF THE SUPREME COURT OF JUDICATURE

CIVIL JURISDICTION

In the matter an application by WINSLOW DAVIDSON under Articles 142, 144 and 149 B and 214 of the Constitution of Guyana. 

BETWEEN:
WINSLOW DAVIDSON, male of age

Applicant 

-and-
1.
THE ATTORNEY GENERAL OF GUYANA
2. THE PUBLIC SERVICE COMMISSION

Respondents 

Mr. Benjamin Gibson for the Applicant.

Mr. Doodnauth Singh S.C for the Respondents. 
DECISION
CHANG J.A (performing functions of Chief Justice)


The applicant gave public service to the State as a primary school teacher for 14 years.  With effect from the 13th September 1962, he was seconded as a Master to the Anna Regina Secondary School.  On the 9th March 1963, he took up an appointment as a temporary Agricultural Officer within the Ministry of Agriculture.  On the 1st June 1965, he was appointed Principal of the Guyana School of Agriculture.


The applicant remained as Principal of the Guyana School of Agriculture beyond the official retirement age of 55 on account of the request of the Government that he should continue to serve in that capacity beyond the age of retirement.  He eventually retired on the 31st July 1993.  A Certificate attesting to the fact that the service given by the applicant after he had attained the age of 55 was at the request of the Government was sent to the office of the Accountant General for the purpose of computing the applicant’s superannuation benefits.  It appears from the record of Service of the applicant (Exhibit JG6), tendered in evidence by the respondents, that the applicant served over 9 years beyond his age of retirement and retired at age 64.

The Public Corporations (Guyana School of Agriculture) (Amendment) Order No. 17 of 1992, made under the Public Corporations Act 1988 made provision for the service of the applicant as public officer and as a teacher at the Guyana School of Agriculture to be considered as one continuous period of service for the purpose of computing superannuation benefits.  There is no complaint that his period of service as a public officer and as a teacher in the Guyana School of Agriculture was not treated as one continuous period of service for the purpose of computing his superannuation benefits.  It was so treated.


When the applicant retired on the 31st July 1993, the Public Service Ministry was in the process of carrying out a wages and salary revision exercise.  The 20% across the board salary increase which resulted from that exercise meant a proportionate increase in the salary of the applicant for 1993 and increased superannuation benefits on a 20% increased salary base.


But the applicant made the claim that, after the exercise he was qualified to be placed in Band 14 carrying a monthly salary of $78,510 rather that a band carrying a monthly salary of $32,703.  By letter dated the 17th February 2005, he applied to the Public Service Commission to be placed in that Band (14) befitting his status but his application was rejected by the said Commission, the second-named respondent, on the ground that the Commission had no authority to increase pensionable emoluments for award of higher superannuation benefits.


On the 30th September 2005, the applicant filed a constitution motion in the High Court in which he sought the following orders:
“(a)
an order declaring that having regard to my service and status, I have qualified to be placed on Band 14 with a salary of $78,510 (seventy-eight thousand five hundred and ten dollars) per month

(b) A declaration that I be compensated accordingly.

(c) An order that I be paid such sums as are due, owing and payable to me.

(d) Costs”. 


The respondents filed an Affidavit in Answer on the 4th April 2006 i.e over 6 months after the Motion was filed.  In their affidavit in answer, the respondents stated that, by Memorandum dated the 27th June 1996, the Ministry of Agriculture re-submitted the applicant’s record of service and superannuation documents for the re-computation of the applicant’s benefits inclusive of the 20% salary increase across the board for 1993.  By Memorandum dated the 28th June 1996, the Public Service Commission, the second-named respondent, forwarded the applicant’s Record of Service and his superannuation documents to the Accountant-General for re-computation of his benefits.  The re-computation was done on the basis of the 1993 revised salary and the benefits amounted to a pension of $258,027 per annum and a gratuity of $1,075,113.  Approval was given for the applicant to be paid such benefits.

The claim of the applicant for placement in Band 14 at a salary of $78,510 per month is based on the claim that, during his term of the post of principal of the Guyana School of Agriculture from 1965 – 1993, officers who were his juniors in the Ministry of Agriculture superseded him and ended their careers with a higher status and thus enjoyed a higher level of pension and superannuation benefits.  The complaint of the applicant is that he was deliberately kept in the position as Principal of the Guyana School of Agriculture to build it up and therefore he was sacrificed in the interest of the development of the Guyana School of Agriculture.  The applicant claimed that one John Browman who was his junior in the Ministry, was eventually promoted to Chief Agriculture Officer and to Permanent Secretary in the Ministry while he remained in the post of Principal of the Guyana School of Agriculture without upward mobility from the 1st June 1965 to the 31st July 1993.

It is clear that the Public Service Commission never elevated the status of the applicant beyond that of Principal of the Guyana School of Agriculture between 1965 and 1993.  It has not been disputed that the applicant might have been superseded by his subordinates in the Ministry of Agriculture while he remained static in the position of Principal of the Guyana School of Agriculture.  Whether or not the Public Service Commission acted unfairly to the applicant in omitting to appoint him to some higher public office which would have caused an increase in his salary, pension and superannuation benefits to the level of a Band 14 public officer does not fall for determination in this constitutional motion.  The power to elevate the applicant lay with the Public Service Commission and is outside the constitutional jurisdiction of this court.


In any event, the applicant did not have a constitutional right to higher public office since office is not “property” within the meaning of Article 142 of the Constitution (See Attorney-General and State Planning Commission v. Jean Sankies Civil Appeal No. 80 of 1999; Brent Griffith v Guyana Revenue Attorney and the Attorney-General Civil Appeal No. 27 of 2003, and Clarence Chue and Patrick Hyman v. Attorney-General Civil Appeal No. 10 of 2000).   

The effective cause for the applicant not having been accorded the salary, pension and superannuation benefits of a Band 14 public officer was the fact that he was not the holder of any public office which would have placed him within that Band.  Of course, the power to appoint him to such office lay with the Public Service Commission which saw it fit not to remove the applicant for the office of Principal of the Guyana School of Agriculture.  But it is not the contention of the applicant that the said Commission exceeded its constitutional authority when it omitted to appoint the applicant to higher public office.  Nor is it the contention of the applicant that the said Commission did not act in the public interest when it decided that the applicant remain as the Principal of the Guyana School of Agriculture.  On the contrary, it does appear to be the contention of the applicant that the Commission “sacrificed” him in the public interest i.e in the interest of the development of the Guyana School of Agriculture.  As such, it is not within the jurisdiction of this court to inquire into the exercise of the discretionary power of the said Commission.  The court can only question whether the Commission acted ultra vires its constitutional power i.e unlawfully and not whether it acted wrongly within the confines of its constitutional discretionary power. 

It is the finding of this court that the applicant was not entitled to the salary, pension or superannuation benefits of a Band 14 public officer.  This court therefore finds that there was no infringement of the applicant’s constitutional right to property under Article 142 of the Constitution.


The applicant has mentioned Article 144 in the Rubric of this Motion as one of the constitutional provisions under which his right was violated.  Article 144 deals with the right to a fair hearing.  But nowhere in his affidavit in support of his Motion did the applicant allege that he had sought a determination of his civil right “in any court or other tribunal prescribed by law for the determination of the existence of any civil right or obligation” (Article 144 (8) ).  The applicant did state that he had applied to the Public Service Commission for placement in Band 14 category of public officers and his application was rejected.  The Public Service Commission is not a “court or other tribunal prescribed by law for the determination of the existence of any civil  right or obligation” whether the meaning of Article 144 of the Constitution.  It is not a court or tribunal established by law to make final determinations of the existence of civil rights or obligations (see Brent Griffith v. Guyana Revenue Authority and the Attorney-General of Guyana (supra)). Any application for constitutional redress for violation of the applicant’s right to a fair hearing under Article 144 is therefore unsupported and wholly misconceived.


The applicant also mentioned Articles 149B in the rubric of his Notice of Motion Article 149B, which confers upon every public sector worker an absolute and enforceable right to pension and gratuity granted under law or any collective agreement, was inserted in the Constitution in 2003 (Act No. 10 of 2003).  The applicant ceased to be a public officer on the date of his retirement on the 31st July 1993 i.e long before Article 149B was inserted in the Constitution.  Articles 149B therefore has no application to him.

For the reasons stated above, this Motion is wholly dismissed.  Costs in the sum of $50,000 are awarded to the respondents jointly.

Ian N. Chang

Justice of Appeal performing
functions of Chief Justice
Dated this       day of April, 2008.    
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