
· 2008 No. 122 – M DEMERARA 

IN THE HIGH COURT OF THE SUPREME COURT OF JUDICATURE 

CIVIL JURISDICTION 


BETWEEN: 

In the matter of an application by TOOLSIE PERSAUD LIMITED, a limited liability company duly registered under the laws of Guyana of Writ of Mandamus. 


Mr. R.N. Poonai with Mr. Robert Ramcharran for the Applicant. 

Mr. Bernard De Santos, S.C with Mr. Satram for the Respondent. 



J U D G M E N T 


CHANG J.A (performing functions of Chief Justice) 

The applicant is a limited liability company, the business of which involves the harvesting of timber and logging (inter alia). The Guyana Forestry Commission is a body Corporate established under section 3 of the Guyana Forestry Commission Act 1979 (No. 2 of 1979). Its functions are set out in section 4. They include the management and control of the exploration of the forests of Guyana and the regulation of the production of forest produce. 

Under section 9 of the Forests Act, Chapter 67:01, the applicant, Toolsie Persaud Limited (T.P.L), was granted Timber Sales Agreement 4/85 (T.S.A 4/85) which gave it the right to obtain forest produce from certain blocks of State forests subject to conditions. That agreement was renewable annually. 

On the 13th March 2008, James Singh, the Commissioner of Forests informed Toolsie Persaud, the executive director of T.P.L, that: 

“The Guyana Forestry Commission (G.F.C) has verified that breaches of procedures, especially in relation to harvesting in blocks not approved for harvesting, occurred in the State forest concession leased to your company. 

Attached is a breakdown of the blocks where this unauthorised logging occurred, along with the volumes extracted. The GFC has also calculated the compensation payable for these breaches in accordance with the relevant G.F.C approved guidelines. 

In a correspondence dated February, 25, 2008, the G.F.C reminded you that, under Chapter 67:01 Forest Act, the company has the option to pay a compensation to the G.F.C for breaches of procedure, based on a compensation mechanism that is approved by the G.F.C Board of Directors. 

Alternatively, you can choose to pay a fine as per the Forestry Act, Chapter 67:01, which would also entail court proceedings. The G.F.C needs to be given a clear indication as to the company’s preference in settling these breaches of procedure identified in State forest lease to your company. 

You were given a deadline of February 29, 2008 to submit to the G.F.C your mode of settling these breaches; however, to date, we have not received any response from your company. Please be advised that G.F.C is granting an extension to March 19, 2008 for the relevant information requested.” 

Clearly, the G.F.C was accusing T.P.L of having committed breaches of procedure in harvesting timber in State forest concession leased to T.P.L. Specifically, the G.F.C was accusing T.P.L of unauthorised logging in the State forest concession leased to T.P.L and was giving T.P.L an extended deadline to exercise the option of paying compensation in preference to paying a fine in court for such breaches. 

However, Mr. R.N. Poonai, Attorney-at-law for T.P.L, on the 18th March 2008 wrote to G.F.C denying that the said company was guilty of any breach of procedure or unauthorised logging as alleged by G.F.C. But, Mr. R. Satram, Attorney-at-law on behalf of G.F.C replied to Mr. Poonai by letter dated the 14th April 2008. He therein informed Mr. Poonai that G.F.C had advised him that T.P.L was guilty of several breaches with respect to logging activities and the G.F.C was prepared to vindicated its position in court. 

On the 15th April 2008, Mr. James Singh, Commission of Forests, wrote to the Chairman of T.P.L, referring to Mr. Poonai’s letter of denial and he reiterated that T.P.L had committed the breaches and requested T.P.L to indicate by the 16th April 2008 whether T.P.L would pay compensation or face appropriate action by G.F.C in the event of its failure to so indicate. 

On the 23rd April 2008, the Commissioner of Forests by letter notified TPL of the immediate closure of harvesting operations under T.S.A 4/85 he stated 

“The company’s insistence that it is not accepting liability for those breaches leaves the G.F.C with no alternative but to take appropriate action which includes the immediate closure of all harvesting operations that are ongoing in T.S.A 4/85. 

Instructions will be relayed immediately to the G.F.C officers on site to enforce this decision. 

The company will be advised on the additional action to be taken to address the breaches of procedures.” 

It is clear that G.F.C made a decision to immediately close all on-going operations in the T.S.A 4/85 i.e the Timber Sales Agreement which gave T.P.L the right to cut and harvest forest produce. 

On the 28th April 2008, the applicant T.P.L filed a Notice of Motion for Writs of Certiorari, Mandamus and Prohibition to be issued against the G.F.C to quash its decision to close the harvesting operations under T.S.A 4/85, to compel the withdrawal of the closure notice and to prohibit the GFC from closing the harvesting operations under T.S.A 4/85. On the 29th April 2008, Justice Ramlal issued orders nisi of Certiorari and Prohibition against the G.F.C and the usual order as to service was made. The matter was made returnable for the 7th May 2008 at 10a.m. 

It should be noted that Justice Ramlal made no order nisi of Mandamus. As such, no Writ of Mandamus can be issued – there being no order nisi of Mandamus to be made absolute. 

The respondent G.F.C filed an Affidavit in answer in response to the orders nisi of Certiorari and Prohibition to show cause why such Writs should not issue quashing its decision to close the harvesting operation of T.P.L under T.S.A 4/85 and to prohibit the G.F.C from closing the operations of T.P.L under T.S.A 4/85. 

In paragraph 6 of the affidavit in support of the Motion, the company secretary of T.P.L, David Persaud, stated that T.S.A 4/85 was renewed for a period of one (1) year from the 12th February 2008 and referred to a letter from the Commission of Forests (Exhibit C). But, in his affidavit in Answer, the Commissioner of Forests denied that TPL is currently the holder of a valid T.S.A. He stated that that letter (Exhibit C) spoke of an intention to renew and not a renewal. He stated that the applicant was informed that certain information had to be provided before the decision to renew could have crystallized into a renewal. But he did not allege that no such information was provided. 

The letter (Exhibit C) dated the 12th February 2008 and addressed to Toolsie Persaud, the Executive Officer of T.P.L, stated: 

“Please be formally advised that a decision has been taken by the Government of Guyana to renew Timber Sales Agreement (T.S.A 4/85) for a period of one (1) year.” 

You are required to submit the Annual Operational Plan (A.O.P) on or before February 29, 2008. In addition, the pre-harvest inventory for at least one (1) year must be submitted to the Guyana Forestry Commission (G.F.C) for verification, before formal approval is granted for harvesting. 

Please note that performance of the company with respect to the renewed lease will be continuously reviewed during the course of the year and, based on these reviews, a decision will be taken to either terminate the lease agreement, or grant an extension of the renewal”. 

It is obvious that, if the T.S.A 4/85 was not renewed on the 12th February 2008 for one year and had expired 2007, then no question of closure of harvesting operations under T.S.A 4/85 arises. The respondent has contended that the letter of 12th February 2008 merely communicated a decision to renew and not a renewal. But its letter of the 12th February 2008 spoke of “the renewed lease.” 

This court is of the view that the communication to the applicant by the respondent that the Government of Guyana had taken a decision to renew T.S.A 4/85 for a period of one year had the effect of renewing that agreement for such period – even if informally. It hardly lies in the mouth of the respondent to claim that T.S.A 4/85 was not renewed by the letter of the 12th February 2008 when by the letter dated the 23rd April 2008, the respondent informed the applicant that 

“The company’ insistence that it is not accepting liability for these breaches which occurred in 2007 leaves the G.F.C with no alternative but to take appropriate action which includes the immediate closure of all harvesting operations that are on-going in T.S.A 4/85”. 

Clearly, the respondent was by that letter affirming that T.S.A 4/85 was operative for on-going harvesting operations but that such operations was then being made the subject of immediate closure for reason of the applicant’s refusal to accept liability for breaches found by the respondent to have been committed in 2007. If T.S.A 4/85 was not in force by renewal, immediate closure of on-going harvesting operations under it could not have been described as “appropriate action” in response to the applicant’s insistence that it was not accepting liability for 2007 breaches. 

Counsel for the respondent has submitted that the legal authority to close the applicant’s harvesting operations for breaches and non-compliance with the procedures and guidelines set out in the T.S.A lies with the respondent G.F.C. Counsel for the applicant has submitted that the respondent has no such authority. 

Since the application is for prerogative writs which involves judicial review of the legality of the process which led to the decision of the G.F.C to close the on-going harvesting operations under T.S.A 4/85, this court is not concerned with the factual issue as to whether T.P.L did or did not breach the conditions contained in T.S.A 4/85 by an unauthorised harvesting. Rather, this court is concerned with the issue whether the closure decision was arrived at by a legal process. In other words, the issue for the determination of the court is not whether the decision of the G.F.C was “right or wrong” on the factual merits but rather whether that decision was “legal” or “illegal” i.e made with or without lawful authority or was intra or ultra vires the G.F.C. For this reason, this court views the allegations and denials of breaches of the procedures and guidelines contained in T.S.A 4/85 as immaterial or irrelevant. 

Counsel for the respondent has submitted that the respondent has the legal authority to inquire into the operations and to conclude rightly or wrongly that T.P.L had committed breaches of the conditions of the T.S.A. This Court has no reason to question the rectitude of this submission and, indeed, is inclined to agree with it. However, it has not been contended nor, in the opinion of this court, can it be seriously contended that such findings of the G.F.C are final and binding for the purpose of suspending or cancelling the T.S.A – which would result in any further operations on the forest land stated in the T.S.A as being unlawful. 

The question which arises for judicial determination in this case is not at all whether the G.F.C had the jurisdiction to inquire into and make findings on whether T.P.L had committed breaches of the harvesting procedures or guidelines in T.S.A 4/85. Rather, the question for judicial determination is whether G.F.C had the legal authority to decide to close or to close the harvesting operations of T.P.L conducted under T.S.A 4/85on the basis of findings adverse to T.P.L. 

Section 13 (1) of the Forests Act, Chapter 67:01 provides: 

“Where any condition of any lease made under section 8 or any timber sales agreement granted under section 9 is not fulfilled, or where any regulation is not observed, the Minister may by notice to the lessee or grantee of the agreement suspend the lease or agreement whereupon it shall cease to be lawful for the said lessee or grantee of the agreement to carry out any operations on the land subject to the lease or agreement (underscoring mine). 

Thus, under section 13 (1) of the Forests Act, it is the Minister, and not the G.F.C, who has the legal authority to suspend a T.S.A for breach of a condition stated therein. 

Section 13 (3) provides: 

“In the exercise of his powers under this section, the Minister shall consult with the Commission”. 

Thus, the Minister is mandated by section 13 (3) to consult with the G.F.C in the exercise of his discretionary power to suspend the T.S.A by notice under section 13(1). 

Section 13 (2) provides: 

“Upon taking such action under subsection (1), the Minister shall forthwith make a full report to the President of the circumstances of the suspension of the lease or the timber sales agreement, as the case may be, whereupon the President may order – 

(a) the cancellation of the lease or agreement; 
(b) the suspension of the lease or agreement for such time as he may determine; or 
(c) the withdrawal of the notice of suspension given by the Minister. 

Provided that no order under paragraphs (a) or (b) shall be made without affording any person whose rights under the lease or agreement may thereby be affected an opportunity of stating his case.” 

Thus, it is the President who has the discretionary power to make a final decision as to whether the notice of suspension made by the Minister should be withdrawn or whether to order another suspension and for how long or whether to cancel the agreement. The exercise of the discretionary power of the President is triggered upon the Minister making prompt and full report of the circumstances of the suspension made by him (the Minister). The suspension of the agreement effected by the Minister’s notice is thus only an interim suspension and can only be effected after consultation with the GFC which is seised or ought to be seised of the factual circumstances relating to the breaches. Before the President can make any final order of cancellation or suspension on the basis of the report of the Minister he must afford any person who may be affected an opportunity of stating his case. If having read that report, he is not minded to do either, there would be no need to afford anyone any opportunity to stating his case. 

It can readily be seen that the respondent G.F.C has no legal authority to suspend or cancel a T.S.A whereby further harvesting operations would become unlawful. After all, the G.F.C is a statutory agency of the executive government upon which the power to suspend or cancel a T.S.A has not been conferred but rather has been specifically reserved to the principal, the executive government, by statute. The role of the G.F.C in the process of exercising the power to suspend by the Minister is merely consultative. 

For the above reasons, the orders nisi of Certiorari and Prohibition made by Justice Ramlal must be made absolute and the Writs of Certiorari and Prohibition must issue. 

It must be mentioned that the application has been made for a Writ of Prohibition prohibiting the respondent G.F.C from closing the harvesting operations of the applicant T.P.L under T.S.A 4/85. Counsel for the respondent has submitted that the act of closure has been completed and therefore the Writ of Prohibition does not lie. This court takes the view that closure of the said harvesting operations is not an instantaneous act but rather a continuing state of affairs to which a Writ of Prohibition can lie. In other words, the Writ of Prohibition prohibits the respondent G.F.C from continuing to keep the harvesting operations of the applicant T.P.L under T.S.A 4/85 under closure. 

There will be costs to the applicant fit for two counsel in the sum of $75,000.00. 


· Ian N. Chang 
Justice of Appeal 
Performing the functions 
of Chief Justice 

Dated this 30th day of June 2008 

