
· 2001 No. 1736 – S DEMERARA 

IN THE HIGH COURT OF THE SUPREME COURT OF JUDICATURE 

CIVIL JURISDICTION 


BETWEEN: 

RAMLALL PERSAUD represented herein by his duly constituted Attorney, HERMAN AUSTIN, under Power of Attorney dated the 7th April 1999 and numbered 1756 of 1999 
(Plaintiff) 
-and- 
MOHAMED SHAMEER ZAMAN KHAN 
(Defendant) 


Mr. K. Juman-Yassin for Plaintiff. 

Mr. Robert Ramcharran for Defendant. 



J U D G M E N T 


CHANG J.A (performing functions of Chief Justice) 

It is undisputed that, on the 9th March 1996, the plaintiff as owner and the defendant as tenant entered into a written agreement for the rental of 28 acres of land at Vrouanna, Leguan, Essequibo. The defendant by letter from his Attorney-at-Law surrendered the tenancy on 1st January 2007. 

Copies of two agreements dated the 9th March 1996 have been tendered in evidence (Exhibits A and D). Both agreements speak of the first payment being due at the end of the second six months i.e. at the end of March 1997 and thereafter the rental was to be paid at the end of each crop. None of the agreements stated whether the crops which were to be planted on the land were to be rice or some other crop. While ex D, the agreement on which the plaintiff has based his claim, specified the rental as $300,000 at the end of each crop. Ex A, on which the defendant relies, specified the rental at $140,000 at the end of each crop. While the plaintiff has sued for rentals in relation to 8 crops, the defendant claims that he planted and reaped only 6 crops. 

Thus, the main areas of dispute between the parties relate to three main issues (1) whether the tenancy related to rice lands (2) whether the rental was $300,000 or $140,000 per crop and (3) whether the plaintiff had planted and reaped 6 crops or 8 crops. 

The sole witness for the plaintiff was Herman Austin. According to his evidence, he was the plaintiff’s attorney from the 7th April 1999 and he admitted under-cross examination that his evidence as to what transpired before he became the plaintiff’s attorney was based on what the plaintiff told him. He admitted that he was not present when the agreements (Ex A and D) were made and did not know the purpose for which the plaintiff rented the land to the defendant. He admitted that the defendant was planting rice on the land when he became the plaintiff’s attorney in 1999 but stated that, prior to the land being rented to the defendant, it was pasture land. He admitted that, in Leguan, the land yields two rice crops per acre but stated that the same applies to eddo crops. 

He testified that between 1996 and 1999 when he became the plaintiff’s attorney, Liloutie Persaud, the daughter of the plaintiff, was his principal’s attorney and he identified 3 original receipts which related to payments about which he had instructed the plaintiff’s lawyer. These receipts, were admitted as Exhibits F1 – 3. Two of those receipts speak about rice lands and the third speaks of goodwill tenant land. 

The defendant was the sole witness on his own behalf. He testified that he and the plaintiff, who is his brother-in-law, had a discussion about the rental by him of the plaintiff’s abandoned lands for rice cultivation purposes. He said that he specifically told the plaintiff that he wanted the lands for rice cultivation. That discussion led to the making on the same day first of an agreement, of which Exhibit D is a copy and then to a superseding agreement, of which Exhibit A is a copy. On Exhibit A, the rent was reduced from $10,000 per acre to $5,000 per acre. He stated that that reduction was made because of his obligation under the agreement to convert the lands into rice lands. He paid a total of $554,000 to the plaintiff as rent for a total of 6 rice crops which he had planted and reaped between 1996 and 1999. He had applied to the Rice Assessment Committee in Leguan to have the rent fixed since the rent for rice land in Leguan was only $2,500 per acre per crop. He claimed that, had he paid according to that rate, he would have had to pay $416,000 which meant that he had over-paid by $138,000 - for which he had counter-claimed in this matter. He claimed that the Rice Assessment Committee declined to determine his application because the matter was already engaging the attention of the High Court. However, he said that Herman Austin, the plaintiff’s attorney, attended before the Rice Assessment Committee but never objected to the Committee’s jurisdiction to hear the application. 

Like Herman Austin, he stated that the land in Leguan yields two rice crops per year but stated that the planting of cassava and eddoes is profitable only on virgin lands. He had never planted such ground provisions prior to renting the lands from the plaintiff but had planted rice. 

This court has no difficulty in making the finding on the basis of the evidence of the defendant viewed in conjunction with the agreements (exhibits A and D) and the receipts F1 – 3 that the defendant rented the land from the plaintiff for the purpose of rice cultivation and that this purpose was known to the plaintiff at the time that the tenancy agreement was entered into. Nothing in the evidence of Herman Austin can point to the contrary. In any event, the burden of proving that the land was not rented for rice cultivation lay on the plaintiff and not on the defendant – that issue having been raised. 

But the question arises whether such a finding means that the lands fell within the meaning of “rice land” as defined in section 2 of the Rice Farmers (Security of Tenure) Act, Chapter 69:02. If they fell within that statutory definition, then this court has no jurisdiction in this matter by virtue of section 51(1) of the Act which provides: 
“subjection to section 3(3) of the Summary Jurisdiction (Petty Debt) Act, any claim or other proceedings (not being proceedings before the assessment committee as such) arising out of this Act shall be made or instituted in the magistrate’s Court” (underscoring mine). 

If they did not fall within that definition, then this court has jurisdiction. (see Singh v Lall (1977) 25 W.I.R 226; Alexander v Munia (1967) GLR 572). 

Section 2 of the Rice Farmers (Security of Tenure) Act provides: 

“rice land” means any land which is let or agreed to be let the subject of an agreement of tenancy which is used either wholly of mainly for the cultivation of paddy such land being at the time of letting fit for the cultivation of paddy according to normal agricultural standards.” 

Counsel for the plaintiff submitted that, since, at the time of the making of the agreement on the 9th March 1996, the defendant had to build dams, dig trenches to make the land suitable for cultivation of paddy, the lands were not “rice lands” for the purpose of the said Act. 

This court takes the view that land is fit for the cultivation of paddy according to normal agricultural standards if the nature of the land itself is fit for the cultivation of paddy. 

According to the definition of “rice land” in section 2, “rice land” does not include: 

“any land forming part of an estate, which is being used mainly by the owner of any crop other than paddy and is let for cultivation of paddy at an annual rental of not more that six dollars per acre.” 

Clearly, the emphasis is on the agricultural nature rather than the structural features of the land. It hardly lies within the mouth of the plaintiff to claim that he rented to the defendant land not naturally fit for the cultivation of paddy for the defendant to cultivate paddy. I also find it difficult to find that the defendant, who was involved in the cultivation of rice prior to entering into the tenancy agreement, would rent lands which were not by nature fit for rice cultivation. 

Accordingly, I hold that this court has no jurisdiction in this matter. The case for the plaintiff in this court is dismissed for want of jurisdiction. The same applies to the counter-claim made by the defendant since it is obvious that the defendant in his counter-claim is asking the court for a refund of over-payment of rent for rice cultivation lands. If the court has no jurisdiction to order the payment of rent for rice lands, it cannot have the jurisdiction to order re-payment when there is over-payment. 

In any event, if the agreement relating to the quantum of the rental was in contravention of section 48 of the Act, then both parties were in pari delicto and the Court cannot assist either. 

Both the claim and counter-claim are dismissed. Each party to bear his own costs. 

 
Ian N. Chang 
Justice of Appeal 
Performing the functions 
of Chief Justice 


Dated this 23rd day of May 2008 


