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  DEMERARA

IN THE HIGH COURT OF THE SUPREME COURT OF JUDICATURE

CIVIL JURISDICTION

BETWEEN:

In the matter of an application by EDWARD SINGH for Order on Rule of Mandamus, Certiorari and Probation against MR. ANTHONY XAVIER, Ministry of Public Works and Communications, MR. KENNETH JORDON, Permanent Secretary of the Ministry of Public Works and Communications, DR. ROGER LUNCHEON, Secretary to the Cabinet and MR. SAMUEL HINDS, Prime Minister.

Mr. Nigel Hughes for the Applicant.
Mr. Doodnauth Singh with Mr. Lochan for the Respondents

DECISION
CHANG J.A (performing functions of Chief Justice)
On the 10th December 1996 or thereabout, the applicant and the  Ministry of Public Works and Communications entered an agreement under which the applicant agreed to effect repairs to a vessel the M.V. TAKUTU, owned by the Government which was used to provide ferry service at the Kurupukari Crossing on the Mabaruma/Lethem road.  After the applicant had performed his obligations under that service contract, the said Ministry, by way of publication in the newspapers, invited the submission of tenders for the operation of the ferry service at the said Crossing. The applicant, having been the only person who submitted a tender, was awarded the contract which was for a duration of one year but reviewable annually.  Under that contract, the applicant had agreed to charter the M.V. TAKATU on a bare-boat charter and to provide the said service with the said vessel.  That contract was signed by the parties on the 10th September 1997.
It does appear that the contract was renewed annually for the applicant operated the ferry service until July 2001.

In July 2001, the Ministry by publication in the newspapers invited the submission of tenders to operate not only the Kurupukari Crossing but also the Teperu/Itaballi Crossing.  Both the applicant and Meckdeci Mining Company Incorporated submitted tenders.  On the 13th November 2001, Cabinet gave its approval for the applicant to continue to provide ferry service at the Kurupukari Crossing.  The Meckdeci Mining Company (MMC) was offered the contractual responsibility of rehabilitating and maintaining the Lethem/Kurupukari road with the right to charge a toll.

In December 2001, the Ministry requested the applicant to reduce the fares for the ferry crossing and to allow vehicles and equipment of MMC to use the crossing toll-free.  The applicant acceded to both requests.  
However, it appears that MMC was not prepared to rehabilitate and maintain the Lethem/Kurupukari road unless it was awarded the contract to control and operate the Kurupukari ferry crossing. The Minister requested the applicant to sell his contractual right (franchise) to operate the said ferry crossing to MMC.  The applicant refused his request.
Later, the Prime Minister informed the applicant that MMC was no longer interested in the road project and requested the applicant to rehabilitate and manage the road.  The applicant accepted this offer and submitted a proposal.
But, on the 6th March 2002, the applicant received a telephone call from the Minister directing him to hand over the operations of the ferry crossing to MMC on the 11th March 2002.  That hand-over date was later postponed to the 1st April 2002 by another telephone call made by the Minister on the 7th March 2002.

On the 8th March 2002, the applicant received from the Permanent Secretary of the Ministry of Public Works and Communications a letter dated the 4th March 2002 informing him that Cabinet had awarded both the upgrading and maintenance of the Linden/Lethem road and the operation of the ferry service at Kurupukari Crossing to MMC.

On the 22nd March 2002, the applicant wrote a letter to the President requesting an early hearing on the withdrawal of the operation of the ferry service from him.  He received no response.

A year later, on the 31st March 2003, he caused Attorney-at-Law Nigel Hughes to write to the Permanent Secretary a letter which stated (inter alia):
“the aforesaid purported termination of our client’s lease was a breach of the terms of the agreement made between our client and the Ministry as well as an act which was capricious, arbitrary and an abuse of power.


We are instructed to demand, as we hereby do, the immediate reinstatement of our client’s lease as well as your proposal for payment of damages suffered by our client as a result of your breach of the aforesaid agreement.”

There was again no response to that letter.

On the 31st July, 2003, the applicant, by way of Motion, applied to the High Court for an order or rule directing

“(1)
Mr. Anthony Xavier, the Minister of Public Works and Communications, Mr. Kenneth Gordon, the Permanent Secretary of the Ministry of Public Works and Communications, Dr. Roger Luncheon, Secretary to the Cabinet and Mr. Samuel Hinds, the Prime Minister, to show cause why a Writ of Certiorari should not issue quashing their decision to terminate the lease granted to the applicant to operate the Kurupukari Crossing with effect from the 31st March 2002

(2) Mr. Anthony Xavier, Minister of Public Works and Communications, Mr. Kenneth Jordon, the Permanent Secretary of Ministry of Public Works and Communications, Dr. Roger Luncheon, Secretary to the Cabinet and Mr. Samuel Hinds, the Prime Minister to show cause why a Writ of Prohibition should not issue prohibiting Meckdeci Mining Company from operating the Kurupukari Crossing as the said service was awarded to the applicant.

(3)
Mr. Anthony Xavier, the Minister of Public Works and Communications, Mr. Kenneth Jordon, the Permanent Secretary of the Ministry of Public Works and Communications, Dr. Roger Luncheon, Secretary to the Cabinet and Mr. Samuel Hinds, the Prime Minster to show cause why a Writ of Mandamus should not issue directing them to reinstate the contract for the maintenance of the Kurupukari Crossing to the applicant as the service was previously validly awarded to the applicant herein.”

On the 4th August 2003, Justice Jainarayan Singh issued orders nisi of Certiorari, Prohibition and Mandamus against the said Minister, Permanent Secretary, Secretary to the Cabinet and the Prime Minister in terms of paragraphs 1, 2 and 3 of the Motion.  The said Orders nisi were served on the named respondents who were called upon to show cause why the said Orders nisi should not be made absolute.


On the 15th August 2003, the respondents were granted leave to file and serve affidavits in answer within 14 days but failed to do so.  It was not until the 27th October 2003 that they, after having obtained extensions of time, did so.  Thereafter, the matter came up before several High Court Judges who inexplicably did not hear and determine the matter.  On the 25th September 2006, Justice B.S. Roy eventually sent the matter to the then Chief Justice for a judge to be assigned to hear and determine the matter.  This was never done.  It is a discredit to the judiciary that a Motion for the issue of prerogative writs took an inordinately long time to be heard and determined.


On the 18th January 2008, I caused the matter to be called up before me and gave counsel for the respondents 7 days to lay over written submissions and the counsel for the applicant 14 days to respond in writing after service of the written submissions upon him.  The respondents laid over their written submissions on the 31st January 2008.  But, to date, the applicant has not laid over any written submission in answer.  A date was fixed for decision.


It is not in issue that the applicant was awarded the contract to operate the Kurupukari ferry crossing  under annual contracts since 1997 when, in March 2002, the Minister directed him to hand over the said ferry crossing on the 1st April 2002 to MMC.  He was informed by letter dated 4th March 2002 by the Permanent Secretary that Cabinet had decided to award the operation of the ferry service at Kurupukari Crossing to MMC.  Such a decision necessarily involved the termination of the contract with the applicant.


The applicant stated in his affidavit in support of the Motion that he was not afforded a hearing before the decision to terminate the contract with him and to replace it with one in favour of MMC was made and therefore the decision was made in breach of his procedural right to be heard.  He further contended that, since the Prime Minister and the Minister were members of the Cabinet which made the decision, that decision was infected with bias since both of those officials were biased against him and heavily biased in favour of MMC.


The issue which looms large and provokes judicial determination is whether the contract awarded to the applicant by the Ministry attracted public law protection or, more particularly, whether the relationship between the applicant and the Ministry was not merely contractual but was  infected or underpinned by some public law element thereby attracting judicial review.  In other words, did the applicant, having been awarded the contract to operate the Kurupukari ferry crossing, enjoy a status to which public law will give specific protection?

In Judicial Review of Administrative Action by De Smith, Woolf and Jowell (5th Edition), the learned authors stated at para. 3 – 034:

“However, not all decisions taken by bodies in the course of their public functions are the subject matter of judicial review.  In the following two situations judicial review will not normally be appropriate even though the body may be performing a public function:
(a) where some other branch of the law more appropriately governs the dispute between the parties.  In such a case, that branch of the law and its remedies should normally be applied; and

(b) where there is a contract between litigants.  In such a case, the express and implied terms of the agreement should normally govern the matter.  This reflects the normal approach of English law, namely, that the terms of the contract will normally govern the transaction or other relationship between the parties rather than the general law.  Thus, where a special method of resolving disputes (such as arbitration or resolution by private or domestic tribunals) has been agreed by the parties (expressly or by necessary implication) that regime, and not judicial review, will normally govern the dispute”.  (underscoring mine).

In the instant case, there was a contract for personal services between the Ministry and the applicant and, consequent upon Cabinet’s decision that such contract be terminated, the Ministry through the Minister and the Permanent Secretary purported to terminate that contract.  It does appear from what has been stated above in the text Judicial Review of Administrative Action (5th Edition) that judicial review is not the more appropriate procedure for obtaining redress.


It has been stated that since all public authorities must act or make decisions in the public interest, there is always, in principle, a public law element in all acts and decisions of public authorities.  This proposition seems to have been endorsed by the Privy Council in Mercury Energy Ltd.  v Electricity Corporation of New Zealand Ltd. (1994) 1 WLR521. In that case, the defendant which was designated a State-owned enterprise by the State-owned Enterprises Act 1986, was responsible for the generation and distribution of bulk electricity to electricity suppliers.  This was formerly the function of a government department.  Under written agreements, it undertook to supply electricity to the plaintiff on specified terms and prices until the end of March 1993.  In March 1992, the defendant gave the plaintiff 12 months’ notice of termination of the contract but nevertheless continued to supply the plaintiff, conceding that it was bound to do so at a fair and reasonable price.  The New Zealand Court of Appeal held that the decision to terminate the contract was a commercial decision and that the commercial operations of an organization did not become subject to judicial review simply because the organization owed its existence to statute.  The Privy Council, while it upheld the decision of the Court of Appeal, reasoned differently.  It held (inter alia) that the decisions of the defendant were in principle amenable to judicial review.  Lord Templeton stated at 526

“A state enterprise is a public body; its shares are held by ministers who are responsible to the House of Representatives and accountable to the electorate.  The defendant carries on its business in the interests of the public.  Decisions made in the public interests by the defendant, a body established by statute, may adversely effect the rights and liabilities of private individuals without affording them any redress.  Their Lordships take the view that in these circumstances the decisions of the defendant are amenable in principle to judicial review both under the Act of 1972 as amended and under the common law” (underscoring mine). 
However, Lord Templeton continued:

“It does not follow that the plaintiff is entitled to proceed with its claim for judicial review in the present case.  Judicial review involves interference by the court with a decision made by a person or body empowered by Parliament or the governing law to reach the decision in the public interest.  A litigant may only invoke interference by the court with such a decision if the litigant pleads plausible allegations, which, if substantiated at the trial, will demonstrate that the decision was not reached in accordance with law.  In Chief Constable of North Wales Police v Evans (1982) 1 W.L.R 1153, 1173, Lord Brightman said:  

“Judicial review is concerned not with the decision, but with the decision-making process.  Unless that restriction on the power of the court is observed, the court will ……… under the guise of preventing an abuse of power, be itself guilty of usurping power”.”
At pg 529, Lord Templeton further stated: 

“It does not seem likely that a decision by a state enterprise to enter into or determine a commercial contract to supply goods or services will ever be the subject of judicial review in the absence of fraud, corruption or bad faith…….…………………
…..…………………………………………………………………………………………………………………………………..

The causes of action based on breach of statutory duty, abuse of  monopoly position and administrative impropriety are only relevant if the causes of action based on contract are rejected.  If the causes of action based on contract are rejected, the other causes of action will only constitute attempts to obtain, by the declaration sought, specific performance of a non-existing contract.  The exploitation and extension of remedies such as judicial review beyond their proper sphere should not be encouraged”.

It does appear that where a public authority makes a decision to enter into a contract for services or enters into a contract for services or decides to terminate or terminates an existing contract for services, unless such a decision or act in controlled or underpinned by statute, the general public law duty to act in the public interest does not per se attract the judicial review procedure.  In such circumstances, the general duty to act in the public interest is not a public law element sufficiently strong to attract the judicial review procedure in the absence of fraud, corruption or bad faith.  The judicial review procedure cannot be used in substitution for the more appropriate private law processes for breach of contract.

In R v Lord Chancellor’s Department, exparte Hibbits and Saunders (a firm) (1993) C.O.D 326, the Lord Chancellor’s Department, after a tendering process, awarded a contract for court reporting services to a certain contractor.  The court reasoned that if a company not connected with government had set up a similar tendering process, the applicants would have to take appropriate private law remedy if they thought they were treated unfairly.  There was therefore no basis for treating those who sought work in the public sector any differently.  Rose L.J held that

(1) The Lord Chancellor is susceptible to judicial review (2) But that susceptibility exists only in relation to his decision which is in some way statutorily underpinned or involved some other sufficient public law element as to which there is no universal test (3) The test to be applied is “to look at the subject-matter of the decision which it is suggested should be subject to judicial review and then come to a decision as to whether judicial review is appropriate (per Woolf L.J in Ex parte Noble (1990) 1CR 808)”.

Thus, as a public authority, Cabinet is susceptible to judicial review but that susceptibility only relates to those of its decisions which are either in some way statutorily underpinned (as is Williams Construction Ltd. v Blackman and Another (1994) 45 W.I.R 94) or which involved some other sufficient public law element -
for which there is no universal test.


It is crucially important to distinguish between the general duty in any public authority to act in the public interest and a duty to act fairly.  A public authority is always under a general duty to act in the public interest but that duty to act in the public interest cannot be equated with the duty to act fairly.  There is no right to a fair hearing in purely contractual relationships not because justice does not so require but simply because it is not the function of public law to regulate personal or contractual relationships and the right to a fair hearing belongs to the realm of public law and not the realm of private law.  This is precisely why in a purely master and servant (employer-employee) relationship, even where a public authority is the employee, there is no right to a fair hearing in the employee or servant before dismissal.  (R V East Berkshire Health Authority, ex parte Walsh (1985) QB152).  Indeed, there is no right to any hearing at all.


In the instant case, the applicant alleged in his Affidavit in support of Motion that he was never afforded a hearing by the Prime Minister, the Minster, the Permanent Secretary or the Cabinet before the decision to terminate his contract with the Ministry was taken.  Moreover, he alleged that the Prime Minister and the Minister, who were members of the Cabinet, which made the decision to terminate the contract, were biased against him and heavily biased in favour of his rival, the MMC.  In summary, it was his claim that both of the component rules of natural justice (the audi alteram partem and the nemo index in re sua rules) were not observed.  Having regard to the finding of this court that the applicant’s contractual relationship with the Ministry had no sufficient public law element to attract the procedure of judicial review in public law, there was no room for the application of public law safeguard or protection of the procedural rules of natural justice.


Accordingly, the application for the prerogative writs sought in the Motion is misconceived and therefore refused.  The orders nisi granted by Justice Jainarayan Singh are discharged.


Costs in the sum of $30,000 are awarded to the respondents jointly.

Ian N. Chang

Justice of Appeal performing
Functions of Chief Justice
Dated this 4th  day of June, 2008.    
PAGE  
3

