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2005



    No. 9/05-M


  DEMERARA

IN THE HIGH COURT OF THE SUPREME COURT OF JUDICATURE

CIVIL JURISDICTION







In the matter of an application by the 


LINDEN SECURITY AND CO-OPERATIVE SOCIETY LTD. RFC. 1876 for Writs of Certiorari Prohibition and Mandamus




- and -

In the matter of Invitation to Tender for the provision of security services throughout the ten (10) Administrative Regions in Guyana.




- and -


In the matter of a decision made on or around the 3rd December, 2004 by the Central Tender Board.




- and -


In the matter of a decision by the Cabinet of Guyana to offer a No-Objection under section 54 of the Procurement Act 2003 to the award of the tender for the provision of security services throughout the ten (10) Administrative Regions of Guyana be the Central Tender Board.

BEFORE:
CHANG J. A. (performing the functions of Chief Justice).

Mr. Roysdale Forde for the Applicant

Mr. Doodnauth Singh S.C for the Respondent  

DECISION


The applicant, Linden Security and Co-operative Society Ltd, filed a Notice of Motion supported by affidavit in which it sought the following orders:

(a)
An order or rule nisi of Certiorari directed to the Central Tender Board to show cause why a writ of Certiorari should not be issued quashing its decision made on or around the 3rd December, 2004 to award the contract for the supply of security services throughout the ten (10) Administrative Regions of Guyana on the ground and for the reasons that the said decision was  ultra vires, null and void and of no legal affect, in breach of procedural and substantive fairness, and unreasonable and arrived at in breach of the principles of natural justice.

(b)
An Order of rule of Certiorari directed to the Cabinet of Guyana to show cause why a Writ of Certiorari should not be issued quashing its decision to offer and issue a No Objection to the award of a tender for the provision of security made throughout the ten (10) Administrative Regions of Guyana made by the Central Tender Board on the ground and for the reason that the No Objection is ultra vires, null and void and of no legal effect, in breach of procedural and substantive fairness, and unreasonable and arrived at in breach of the principles of natural justice.

(c)
An Order or rule nisi of Prohibition to show cause why a Writ of Prohibition should not be issued and directed to the Central Tender Board from proceeding to and acting on the basis of its said decision made on or around the 3rd December, 2004 to award the contract for the supply of security services throughout the ten (10) Administrative Regions of Guyana on the ground and for the reason that the said decision is ultra vires, null and void and of no legal effect and in breach of procedural and substantive fairness, and unreasonable and arrived at in breach of the principles of natural justice.

(d)
An Order or rule Nisi of Mandamus directed to the Central Tender Board to show cause why a Writ of Mandamus should not be issued compelling the said Tender Board to publish an invitation to tender for the supply of security services throughout the ten (10) Administrative Regions of Guyana and that the said Tender Board to act in accordance with law.

(e)
An Order or rule Nisi of Prohibition to show cause why a Writ of Prohibition should not be issued and directed to the Regional Democratic Council of Region ten (10) and the Regional Executive Officer Region ten (10) from acting in accordance with the decision of the Central Tender Board on the ground and for the reason that the said decision of the Central Tender Board is ultra vires, null and void and of no legal effect and in breach of procedural and substantive fairness, and unreasonable and arrived at in breach of the principles of natural justice.

(f)
An Order or rule nisi of Prohibition should not be issued and directed to the Minister of Finance restraining him from acting in accordance with or taking any further step in complying with the decision of the Central Tender Board on the ground and for the reason that the said decision of the Central Tender Board is ultra vires, null and void and of no legal effect and in breach of procedural and substantive fairness and unreasonable and arrived at in breach of the principles of natural justice .

(g) Such further order as the Court may deem fit.

(h) Costs.

It is significant to note that this Notice of Motion was filed on the 28th January, 2005 and that, on a subsequent date i.e on the 31st January, 2005, Justice Rishi Persaud issued Orders Nisi of Certiorari and Prohibition against the Central Tender Board in terms of paragraph (a) and (c) of the Notice of Motion and a Order Nisi of Prohibition against the Regional Democratic Council and the Regional Executive Officer in terms of paragraph (e).

In paragraph 19 of her Affidavit in support of Motion, the applicant outlined the legal life of the Central Tender Board and stated clearly in paragraph 19(e) thereof 

“That the Regulation(s)of 1944 establishing  the Central Tender Board was not made under the Financial Administration and Audit Act and hence is no longer in force and I am advised by Roysdale .A. Forde, Attorney-at-Law, and verily believe that the said Regulation(s) of 1944 was not saved by section 86 of the Fiscal Management and Accountability Act of 2003. ”

In paragraph 19 (f) of her affidavit, the applicant further stated:

“The Fiscal Management and Accountability Act 2003 was passed on the 15th day of December, 2003 and came into operation in accordance with section 1 (2) of the said Act on the 14th day of December, 2004.” 

In paragraph 19 (i) of her affidavit, she further stated:

“That on the 7th March, 2004, the Central Tender Board was not a legal entity known to law.”  


Clearly, on the affidavit of the applicant herself, she was deposing that the Central Tender Board had ceased to exist as a public authority at least by the 14th December, 2004. 


Despite the fact that in paragraph 19 of her Affidavit in support of Motion, the applicant was clearly stating that the Central Tender Board was no longer in existence, Justice Rishi Persaud issued Orders Nisi of Certiorari and Prohibition against the said Central Tender Board.


In the written submissions made by Counsel for the applicant, it was clearly stated that the Central Tender Board ceased to exist on the 14th December, 2004 by virtue of the operation of section 86 of the Fiscal Management and Accountability Act 2003. Counsel submitted as follows:

“The Tender Board is established by Regulations made under the Audit Department Ordinance, Cap. 69 (1953 Ed). These regulations were saved by section 32, Part V, of the Financial Administration and Audit Act of 1961. This Act was repealed by the Fiscal Management and Accountability Act of 2003 and, in the said Act, by Section 86, Part V of the Act of 1961 was repealed. The Minister brought the Act of 2003 in force on the 14th day of December, 2004.”


Counsel of the respondents in his written submissions also admitted that section 32 of Part V of the Financial Administration and Audit Act 1961 which saved the 1944 regulations (made under section 7 of the Audit Department Ordinance 1884) under which the Central Tender Board was established, was repealed by section 86 of the Financial Management and Accountability Act 2003 and that 2003 Act came   into operation on the 14th December, 2004.

That submission reads:

“It was conceded by the applicant in paragraph 19 of his Affidavit in support of Motion that the Central Tender Board was established by regulation made on the 14th day of October, 1944 under section 7 of the Audit Department Ordinance of 1884 and that the said regulation was saved by section 32 of the Financial Administration and Audit Act of 1961, Part V. It is admitted that section 86 of the Financial Management and Accountability Act of 2003 which was passed on the 15th day of December, 2003 and came into operation in accordance with section 1 (2) of the said Act on the 14th day of December, 2004, repealed Part V of the Financial Administration and Audit Act.


Clearly, counsel on both sides were ad item that the Central Tender Board ceased to exist on the 14th December, 2004. If so, it is obvious that when Justice Rishi Persaud issued Orders Nisi of Certiorari and Prohibition against the Central Tender Board, he issued those Orders nisi against a non- existent  public authority and must be discharged. Those Orders Nisi of Certiorari and Prohibition in terms of paragraph (a) and (c) of the Notice of Motion were legally empty orders and were bruta fulmina.


Justice Rishi Persaud also issued an Order Nisi against the Regional Democratic Council and the Regional Executive Officer of Region ten (10).


An examination of the Affidavit in support of Motion of the applicant reveals no evidence that either the Regional Democratic Council or the Regional Executive Officer had anything to do with the decisions made by the Central Tender Board or with the execution of such decisions. Indeed, it does appear from Exhibit C, attached to the affidavit of the applicant, that the contracts, awarded by the Central Tender Board followed by a No Objection decision made by the Cabinet, were signed by the Minister of Finance on behalf of the Government. It also appears from a letter dated the 13th December, 2004 from the Permanent Secretary of Local Government and Regional Development to the Regional Democratic Councils and the Regional Executive Officers that their role was to provide data and offer whatever support was needed to the security service firms after the  contracts for the security services were signed. They had nothing to do with the Central Tender Board and the role or duty of acting in accordance with that Board’s decisions did not fall upon them. Therefore, it is difficult to see on what evidential basis a Writ of Prohibition could be issued against the Regional Democratic Council or the Regional Executive Officer of Region 10 to  prohibit them from acting in accordance with the decision of the Central Tender Board (even if it were still in existence). 


Even if the role of the Regional Democratic Council and the Regional Executive Officer of Region ten (10) was to oversee the performance of the contract between the Government and the security service firms by the security service firms, it is still difficult to see on what basis a writ of Prohibition could be issued against the council or the executive officer. The said council and the said executive officer simply had nothing to do with the making of the awards by the Central Tender Board or with giving effect to such awards or with complying with any decision made by that Board. As such, the Order Nisi of Prohibition made by Justice Rishi Persaud against the Regional Democratic Council and the Regional Executive Officer of Region ten (10) must also be discharged.  


Compendiously, all Orders Nisi made by Justice Rishi Persaud on the 31st January, 2005 are discharged.


In the light of view taken by this Court that the Orders Nisi ought not to have been issued, each party is ordered to bear his, her or its own costs.
            Ian N. Chang

                 Judge  
Dated this 20th day of February, 2008.                

