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No.30-M


DEMERARA
IN THE HIGH COURT OF THE SUPREME COURT OF JUDICATURE

CIVIL JURISDICTION
In the matter of an application under Articles 142,144,149, 201 and 226 of the Constitution of Guyana

BETWEEN :           
  1. SURENDRA PERSAUD
               HARKISHUN 






 2. GUYANA PUBLIC





      SERVICE UNION, 

A trade union established in 1923 and registered under Section 15 of the Trade Unions Act, Chapter 98:03, registration numbered 55









(Applicants)








-AND-

1.  THE ATTORNEY-GENERAL
      OF GUYANA
2. THE PUBLIC SERVICE MINISTRY

  (Respondents)
Mr. Benjamin Gibson with Miss Melissa Breedy for the applicants

Mr. Doodnauth Singh SC with Miss Lowenfield for the respondents

DECISION

CHANG JA (performing the functions of Chief Justice)


The first-named applicant held the office of Nursing Assistant in the Public Service and was the acting General-Secretary of the Guyana Public Service Union, the second-named applicant, which represents members of the union. 

On the 18th February 2004, the second-named respondent, the Public Service Ministry, issued a circular No.1 of 2004 dated 18th February 2004 signed by the Permanent Secretary of that Ministry, Dr. NK Gopaul.

That Circular, which was addressed to all Permanent Secretaries, Heads of Departments and Regional Executive Officers reads as follows:
1.
“With the re-constitution of the Public Service Commission on 2003-12-30, it has now become necessary for certain guidelines to be issued on how requests for the filling of positions in the Public Service, whether by substantive appointment or in acting capacity and other related matters, should now be processed. 

2.
It should be borne in mind that the filling of vacancies within the Public Service consists of two (2) components as follows:

(i) The Authority to fill a position (whether substantively or by arrangement)

(ii) The actual filling of the position through an appointment (whether substantively or by acting appointment)

3.
In the case of (i) above, the Office of the President, acting in conjunction with the Public Service Ministry, retains the authority for authorising the filling of any public office. The Public Service Commission will not fill any position therefore unless approval is first issued by the Public Service Ministry.
4.
In the case of (ii) above, it is the Public Service Commission that is constitutionally authorised to “make appointments to public offices.”

5.
Permanent Secretaries, Heads of Departments and regional Executive Officers therefore will continue to approach the Public Service Ministry (PSM) with requests to fill vacancies through the following arrangements:

(i) For permanent appointment

(ii) For contract engagements 

(iii) For “acting for convenience”.  This is when a senior Officer is requested to proceed for twenty one (21) days’ leave and over

(iv) For “Acting with a view to appointment” – In this case, the acting is for a prolonged period in a vacant position.
6. 
When submitting recommendations for the filling of a vacancy through an acting appointment, the following matters must be taken care of before request is sent to the Public Service Ministry.

(a)
When an officer proceeds on leave for 
twenty-one days and over, care should be taken to ensure the next most senior officer within the department is recommended. There should only be deviation from this practice if the agency has proper and adequate documentary evidence to justify supersession.
(b) When the recommendation is for someone to act for an indefinite period against a vacant position then care should be exercised to ensure that the most senior person across the entire Service is recommended. When dealing with this aspect the Permanent Secretary, the Head of Department or Regional Executive Officer is expected to approach the Secretary, Public Service Commission, who will determine the most senior candidate and at the same time indicate the person’s willingness to take up the acting appointment in the particular agency.
(c) No public officer should be recommended to act in more than three (3) positions above his /her substantive appointment.

(d) With respect to the appointment of new employees on the fixed establishment or for any employee on contractual basis the request should continue to be submitted to the PSM for its approval prior to the employment of anyone in the aforementioned categories. The Public Service Ministry will continue to liaise with the Office of the President in connection with these matters. It must be emphasized that the approval of the PSM is a pre-requisite before any of the abovementioned positions is filled whether temporarily or substantively.
7.
When the approval of the PSM is received, the Public Service Commission should then be requested to take action in the case of (i), (iii) and (iv) of paragraph 5 above as is necessary.
8.
You are reminded that under no circumstances should anyone be placed to act or appointed without the prior approval of PSM.
9.
Please bring the contents of this circular to the attention of all employees within your agency especially those who work in the personnel and accounting units.






Sgd.  Dr.  N.K.  Gopal







Permanent Secretary







Public Service Ministry.”

On the 26th February 2004, the applicants filed a constitutional motion with affidavit in support thereof, sworn to by the first-named applicant, in which they sought the following reliefs:
(a) a declaration that Circular No. 1 of 2004 is unconstitutional, null and void.
(b) A declaration that Circular No.1 of 2004 and the offending paragraphs 2, 3,4,5 and 6 or such of the offending Circular be struck down as ultra vires, null and void.

(c) A declaration that Circular No.1 of 2004 is discriminatory in its tendency and effect and contrary to Article 149.

(d) Costs.
In submissions made by counsel for the applicants, the issues identified for the determination of the Court were:
“ (i)
Whether the contents of the circular No.1 of 

2004 issued by the Permanent Secretary of 

the Public Service Ministry (and not the 

Public Service Commission) is 

unconstitutional, null and void and 

(ii) whether the contents of the said circular No.1 of 2004(issued by the Permanent Secretary of the Public Service Ministry (and not the Public Service Commission) is discriminatory in its tendency and effect and contrary to Article 149 of the Constitution of Guyana.”
It is significant to note that, despite the fact that the rubric of this Motion states:

“In the matter of an application under Articles 142, 144, 149,201 and 226 of the Constitution”.,
 the applicants have made no application for any redress under Article 153 of the Constitution. Indeed, if it were the claim of the applicants that the Public Service Commission by having acted or is acting or is likely to act in accordance with circular No. 1 of 2004, has violated, is violating or is likely to violate their constitutional rights under Articles 138-151, then the Public Service Commission would have had to be joined as a respondent. The applicant seeks merely declarations of pro tanto unconstitutionality of the contents of the circular and not redress under Article 153 of the Constitution.
This Court sees no inconsistency between the contents of the Circular and Article 142 of the Constitution since this court takes the view that public office is not “property” within the meaning of Article 142 of the Constitution (see Attorney- General and The State Planning Commission V Jean Sankies Civil Appeal No 80/89, Brent Griffith V Guyana Revenue Authority Civil Appeal No. 27/2003, Clarence Chue and Patrick Hyman V the Attorney- General Civil Appeal No. 10 of 2000.)

This court also takes the view that Article 144 does not apply to a hearing by an administrative tribunal since such a tribunal is not established by law for the determination of the existence or extent of any civil right or obligation of anyone (see Kent Garment Factory Ltd V Attorney-General (1991) 46 WIR 177 and Brent Griffith V Guyana Revenue Authority Civil Appeal No. 27/2003). Therefore, Article 144 has no application to the instant case. 
The meaning of “discriminatory” within the context of Article 149 (1) is contained in Article 149 (2) which states:
“In this article, the expression “discriminatory” means affording different treatment to different persons attributable wholly or mainly to their or their parents’ or guardians’ respective descriptions by race, place of origin, political opinion, colour, creed, age, disability, marital status, sex, gender, birth, social class, pregnancy or religion, conscience, belief or culture whereby persons of one such description are subjected to disabilities or restrictions to which other persons of the same or another such description are not made subject or are accorded privileges or advantages which are not afforded to other persons of the same or other such description.” 
A perusal of the contents of the circular reveals nothing which can support a finding that the circular is discriminatory either of itself or in effect in that it affords different treatment to different persons on any of the grounds prescribed in Article 149 (2).

This case is concerned essentially with the issue as to whether the contents of the circular are in any way inconsistent with the power conferred on the Public Service Commission under Article 201 (1) of the Constitution.  Article 201 (1) provides:
“Subject to the provisions of this Constitution, the power to make appointments to public offices………..shall vest in the Public Service Commission.”
 It is pellucidly clear that the power to make appointments to public offices rests exclusively with the Public Service Commission. It is a power to determine which person shall be appointed to a public office and not a power to determine what public offices should be filled or the nature of the appointment i.e. whether substantive or acting.

It is within the province of the executive powers of government to determine whether a government department should be abolished. A fortiori, it must be within the province of the executive powers of government to determine whether any office within a government department should be abolished. As I stated in the Court of Appeal in Clarence Chue and Patrick Hyman Vs The Attorney-General Civil Appeal No. 10 of 2000:

“Article 201 (1) vests power in the Public Service Commission  to protect persons in the appointment and removal from public offices and not to protect public offices themselves against abolition by Parliament or even the Government,”
Such power of abolition, when exercised, does not involve a derogation of the constitutional authority of the Public Service Commission to make appointments to public offices or to remove persons from public offices. (See Perch V AG of Trinidad and Tobago (2003) 62 WIR 461 and Clarence Chue and  Patrick Hyman  V  The Attorney- General (supra)).

If so, it must be within the province of the executive powers of government to determine what offices should be the object of appointment and the nature of such appointment. But, whatever the public office or the nature of such appointment (whether substantive or acting), only the Public Service Commission can make the appointment.

Since the Public Service Commission is separate and distinct from (though functionally related to) the public service, it must be the public service through the appropriate Ministry e.g. the Public Service Ministry which must first request the Public Service Commission to exercise its constitutional power under Article 201 (1) to make an appointment to any particular public office and to inform the said Commission of the nature of the appointment that is required. If it were within the constitutional power of the Public Service Commission to make appointments without specific requests by the executive government, the door will be open to chaos in the public service. For example, the Public Service Commission may unwittingly appoint a person to a substantive public office when only an acting appointment is possible-the substantive holder being on long vacation. It may also unwittingly appoint persons to offices which have become redundant but not yet abolished. It may fill vacancies in public offices when a re-structuring exercise is in progress to contract the public service which would necessitate re-trenchment or compulsory retirement of persons holding some offices. This would create administrative chaos in the public service. 

This court holds that the executive government has the legal authority to determine whether a public office should be filled and whether that public office should be filled by a substantive or acting appointment. It is for the Public Service Commission to determine who should be appointed to that office.

Having perused the circular issued by the Permanent Secretary, Ministry of Public Service, this court takes the view that its general tenor is to ensure that in the process leading to the making of appointments to public offices by the Public Service Commission, it is the executive through the Public Service Ministry which must first make request of the Public Service Commission as to what  public offices should be filled and how they should be filled. This does not at all involve dictating to the said Commission who should be appointed to those offices.

Counsel for the applicants drew the court’s attention specifically to paragraph 3 and parts of paragraphs 6 and 8 of the circular.


Paragraph 3 of the circular reads:

“In the case of (1) above, the Office of the President, acting in conjunction with the Public Service Ministry retains the authority for authorizing the filling of any public office. The Public Service Commission will not fill any position therefore unless such approval is first issued by the Public Service Ministry.”
Though paragraph 3 is unhappily worded, it does appear to this court that what was intended to be conveyed by paragraph 3 is that it is the Public Service Ministry or executive government   which must retain the authority to first determine whether a particular public office should be filled before the Public Service Commission can move to fill that vacancy. This court sees no unconstitutionality or, more particularly, no inconsistency between the contents of paragraph 3 and the power of the Public Service Commission under Article 201 (1).

Paragraph 6 of the circular states: 

“It must be emphasized that the approval of the PSM is a pre-requisite before any of the above positions is filled whether temporarily or substantively”. 
There is no unconstitutionality in the above part of paragraph 6 since it is merely saying that the approval of the Public Service Ministry that a public office be filled is a necessary pre-requsite for the Public Service Commission exercising its constitutional power to determine who should fill that vacancy.

I now turn to paragraph 8 of the circular. That paragraph states:

“you are reminded that under no circumstances should anyone be placed either to act or appointed whether substantively or on contract without the prior approval of PSM.”
Nothing is further from the legal truth. Under Article 226 (1):

“Save as otherwise provided in the Constitution in the exercise of its functions under this Constitution, a Commission shall not be subject to the direction or control of any person or authority.”
Article 226 (1) makes it pellucidly clear that in the exercise of its functions to make appointments to public offices, the Public Service Commission is an independent body not subject to the direction or control of any person or authority. Therefore, under no circumstances does the Public Service Ministry (PSM) have the authority to give prior approval to Public Service Commission as to who should be appointed to any public office –whether to act or substantively or on contract. Paragraph 8 is inconsistent with Articles 201(1) and 226 (1)  and is void for unconstitutionality and it is so declared.  The prior approval of P.S.M relates only to what public office should be filled and how it is to be filled.

As before mentioned, the power of the Public Service Commission under Article 201 (1) is to independently determine who should be appointed to public office rather than to determine what public office should be filled and how, 

The purpose of Article 201 (1) is to prevent political interference in protection of persons and not in protection of offices. 

By way of comment, it does appear to this Court that the Circular is, in parts, unhappily worded and should be revisited for the purpose of clarity. For example, in paragraph 2 of the circular it is stated:
“It should be borne in mind that the filling of vacancies within the Public Service consists of two (2) components as follows:

(i) The Authority to fill positions (whether substantively or by acting arrangement).

(ii) The actual filling of the position through an appointment (whether substantively or by acting appointment).
It is obvious that the Permanent Secretary meant to state in Paragraph (2) (i), “the Authority to decide what positions should be filled” since its paragraph 3, it is stated:
“In the case of (i), the Office of the President acting in conjunction with the Public Service Ministry retains the authority for authorising the filling of any public office” 

while in paragraph (4), it is stated:
“In the case of (ii) above, it is the Public Service Commission that is constitutionally authorized “to make appointments to public offices.”
Indeed, it is paragraph 4 which really clarifies what the Permanent Secretary meant to say in paragraphs 2 and 3 of the circular i.e. the authority to actually fill those offices lies with the Public Service Commission.

Paragraph 8, however, can hardly be read in the overall context of the circular without the additional words “as to what offices should be filled.” On its face, it is capable of only one meaning which is inconsistent with Articles 201 (1) and 226 (1) of the Constitution.  The word “without the prior approval of the P.S.M” are too wide and all embracing and must be restricted to what public offices should be filled and/or how they should be filled. 

For the above reasons, this court holds that paragraph 8 of the circular is unconstitutional and that, only to that extent, is the circular itself unconstitutional. This court so declares.

There will be no order as to costs in the circumstances of this case.

Ian N. Chang

Justice of Appeal

Performing the functions

of Chief Justice

Dated this 16th day of May 2008
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