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No. 7-M

DEMERARA
IN THE HIGH COURT OF THE SUPREME COURT OF JUDICATURE

CIVIL JURISDICTION

In the matter of the Constitution of the Co-operative 
Republic of Guyana

-AND-

In the matter of an application for Constitutional 
redress Under Article 153 of the Constitution 
of the Co-operative Republic of Guyana

GITA NARAINE 

(Applicant)










-AND-

1. The Attorney General of Guyana.
2. The Regional Executive Officer of the Regional Democratic Council of Region No. 2.

3. The Permanent Secretary of Ministry of Labour, Human Services and Social Security.
 (Respondents)

Before:
CHANG., JA ( Performing the functions of Chief Justice)

Mr. Joseph Harmon for the Applicant
Mr. Doodnauth Singh, S.C with Ms Lochan for the Respondents
DECISION
On the 10th January, the applicant, Gita Naraine, filed this constitutional motion supported by affidavit.  On the 30th June, 2003, the three respondents, i.e. the Attorney-General, the Regional Executive Officer of the Regional Democratic Council of Region No. 2 and the Permanent Secretary of the Ministry of Labour, Human Services and Social Security, filed an affidavit in answer.  That affidavit was made and sworn to by the third-named Respondent.

On the 2nd September, 2004, Counsel for the parties agreed that the evidence should be as stated in the affidavits and that written submissions should be laid over with the Court.  It appears that written submission were laid over – at least by the 10th October 2006.  However, this matter did not come up for hearing until the 18th January, 2008.  On that date, I invited Counsel for the parties to again lay over written submissions thereby affording them the opportunity to amend and add to whatever submissions were already laid over.  Counsel on both sides chose not to address the Court but to rely on their respective written submissions.  Such an approach was quite understandable since it appears that, despite denials of allegations of fact, there was no serious dispute of foundational facts.
Written decisions were again laid over and a date was fixed for decision.

The Public Service Commission appointed the applicant, who was of East Indian descent, Typist Clerk II in the Ministry of Labour, Human Services and Social Security with effect from the 4th October 1996.  She was assigned duties in the Social Security section of the Office of the Regional Democratic Council in Region No. 2 (the Council), to which she was previously assigned as a temporary Typist/Clerk before the substantive appointment was made.

The applicant had been permitted by the Council to occupy a home in the Capoey Compound of the Council at a monthly rental of $60.00 even while she was a temporary appointee Typist/Clerk II attached to the Council.  She continued to occupy that house up to the time of the filing of this Motion.

In January 1999, the then Regional Executive Officer retired and, in February 1999, a new appointee held that office.

In her affidavit, the applicant alleged that the new incumbent (whom she did not name in the rubric of her Motion but whom she at all times described only by his official designation, “the Regional Executive Officer”), on learning that her three children were fathered by an Afro-Guyanese began to torment her and requested her to vacate the Council’s house.

She further alleged that, on the 22nd November 1999, the said Regional Executive Officer (the second-named respondent) gave her a Notice to quit and to deliver up the quiet and peaceful possession of the house to the Council.  In January 2000, the Council brought an action in the Magistrates’ Court against her for possession of the said house.

The Council was successful in the Magistrates’ Court but the decision of the Magistrate was set aside on appeal to the Full Court Division of the High Court.

The applicant further alleged that, thereafter, the second-named respondent continued to harass herself and children.  It appears that the second-named respondent was resident in the same Capoey Compound as her neighbour.  It was only from this juncture of her occupancy of the house that she specifically described the acts of harassment.  Previous to this time, there were no acts of harassment or torment specifically mentioned in her affidavit.  Thus, the particularized acts of harassment and torment alleged in her affidavit relate only to the time after the decision of the Full Court was rendered.
She stated in her affidavit that the second-named respondent would enter her yard armed with a cutlass or a piece of wood and, when under the influence of alcohol, would chase her children into the house saying that he was the owner of the premises and the premises were not a play ground for “blackman”.  She stated that, on some nights, he, armed with cutlass or wood, would come up to her front steps and threaten her with death if she did not move out of the house.

On the 19th October 2001, the Permanent Secretary of the Ministry of Labour. Human Services  and Social Security (the third-named respondent), wrote to the applicant informing her that she was to be transferred to the Head Office of the said Ministry in Georgetown with effect from the 19th November 2001 and that arrangements for her temporary accommodation were being made.

Obviously displeased with the decision to transfer her to the Head Office of the Ministry in Georgetown, the applicant wrote to the Secretary of the Public Service Commission, the Public Service Union and the Permanent Secretary of the Public Service Ministry protesting that the decision of the third-named respondent to transfer her to the Ministry’s Head Office in Georgetown was unreasonable.  Indeed, in her affidavit, she claimed that the decision was made without lawful authority and that it ought to have been made not by the Permanent Secretary of the Ministry of Labour, Human Services and Social Security but by Public Service Commission.  But, despite whatever representations were made on the applicant’s behalf, the third-named respondent did not rescind or recall her decision to transfer the applicant.
The applicant complied with the decision of the third-named respondent to transfer her to the Head Office of the Ministry in Georgetown but continued to occupy the house in the Capoey Compound.  She alleged that the second-named respondent continued his harassment of herself and children.  Specifically, she alleged that the second-named respondent, on the 15th August 2002, caused her fence to be demolished by labourers of the Regional Democratic Council (No. 2 region) and that, in the course of that exercise, her kitchen and flower gardens were destroyed.  She further alleged that the materials with which she had constructed the fence were removed by the labourers from the Council and compulsory acquired or taken possession of by the Council.
The respondents in their affidavit in answer admitted that the Council had asked the applicant to vacate the house but alleged that the Council wanted the house for allocation to one, Jainarine Lall, as compensation for the property which the Council had acquired from him.
The respondents admitted that the Council had dismantled the fence but alleged that such action was taken because the applicant had constructed that fence on State lands without the approval of the Council and that, in any event, she obtained no permission of the Council to erect that fence and that such permission was required by law.  The respondents denied that the materials from the dismantled fence were compulsorily acquired or taken possession of but deposed that they were removed and taken to the Police Station and then later to the compound occupied by the Regional Vice Chairman for safe-keeping.

This Court is concerned with issues which relate to claims made by the applicant that her constitutional rights under Articles 141, 142, 143 and 149 of the Constitution were infringed.  This Court does not intend to finally determine issues which are not relevant to claims of violation of Constitutional rights under Article 141, 142, 1432 and 149.  It must be appreciated that the mere fact that a decision was made or an act done in breach of a provision of the Constitution does not necessarily translate into a breach of fundamental right under the protective provisions of Articles 138 – 151 of the Constitution.  It is important to distinguish between a mere breach of a constitutional provision outside of Articles 138 – 151 and a breach of a fundamental right under Articles 138 – 151.

For example, the applicant alleged that the third-named respondent acted without authority and/or unreasonably in transferring her from the Office of the Council in Anna Regina to the Ministry’s Head Office in Georgetown.  Whether this is so or not, there can be no breach of the applicant’s fundamental right under Articles 138 – 151 of the Constitution since the applicant has no fundamental right not to be transferred from one office to another within the Public Service (or, indeed not to be removed from any office in the Public Service).
Her claim for relief for an unlawful or reasonable transfer cannot lie for constitutional relief under Article 153.  Proceedings by way of Constitution motion would therefore be misconceived in relation to the third-named respondent’s transfer of the applicant.
On a perusal of the affidavit of the applicant, this Court is unable to find that, whatever alleged acts of harassment were done by the second-named respondent to the applicant, such acts either individually or cumulatively constituted inhuman or degrading punishment or treatment within the meaning of Article 141 of the Constitution.

In any event, with the exceptions of the acts of requesting the applicant to vacate the house and serving upon her a Notice to Quit and dismantling the fence erected by her, it does appear to this Court that the acts of harassment specifically alleged were private acts of a public functionary or officer – acts committed by him in his private rather than his official capacity.  Such acts of harassment being private acts, albeit by a public functionary or officer, cannot attract a constitutional means of redress under Article 153.
It must be recalled that the applicant, in her affidavit, alleged that the second-named respondent, on learning that her three children were fathered by an Afro-Guyanese began to torment her.  She, however, omitted to specify what acts were done by him in support of her allegation of torment prior to the Full Court appeal.  As such, this Court is unable to make any finding that the applicant was tormented by the second-named respondent at the Council’s office , that is, at her place of work – let alone any finding that such acts were in the nature of official acts.

This Court was urged by Counsel for the applicant to find that the applicant’s fundamental right under Article 143 of the Constitution was violated when the second-named respondent in his official capacity as Regional Executive Officer caused the servants or agents of the Council to enter her premises without her consent and to pull down her fence in the course of which her kitchen and flower gardens were destroyed.

Article 143 of the Constitution provides:

“Except with his own consent, no person shall be subjected to search of his person or his property or by entry by others in his premises”

(underscoring mine)
It is not a matter of dispute that the premises were owned or controlled by the Council (the State).  The applicant was permitted to occupy the second house among those by the roadside in the Capoey Compound (see Para 5 of her affidavit).  The letter from the Regional Executive Officer dated 29th March 1994 (Exhibit B) to her stated:
“Permission is granted to you to occupy the quarters in the Capoey Compound, second house among those by the roadside, as from this date”

It can hardly be urged with conviction that the applicant was the tenant of unfenced premises on which other houses belonging to the Council or State land stood.  Her exclusive possession as tenant related to the tenement i.e.  the house and not the premises on which the house stood.  

There is no allegation that the second-named respondent or the workmen from the Council entered the house , i.e. the tenement.  This Court therefore finds that there was no breach of the applicant’s right under Article 143 when the second-named respondent caused the Council’s workmen to enter the premises belonging to and controlled by the Council or the State to pull down the fence erected by the applicant.

Counsel for the applicant further urged the Court to find the second-named respondent contravened her fundamental right under Article 142 of the Constitution when he caused the materials from the demolished fence to be removed without payment of compensation under written law.
Article 142 of the Constitution provides:

“(1)
No property of any description shall be compulsorily taken possession of and no interest in or right over property of any description shall be compulsorily acquired, except by or under the authority of a written law and when provision applying to that taking of possession or acquisition is made by a written law requiring the prompt payment and adequate compensation.”
The question arises whether the demolished fence materials were compulsorily taken possession of or acquired without the authority of written law providing for the payment of prompt and adequate compensation.

The respondents in their affidavit in reply stated:
“The materials that were dismantled were fully accounted for and taken to the Anna Regina Police Station for storage.  However, because of the unavailability of space, the materials were documented and placed in a separate area of the Regional Vice Chairman’s compound for safe keeping.”
In the light of this undisputed statement, this Court is unable to find that the said materials were compulsorily taken possession of by the second-named respondent or the State.  From the above statement made in the affidavit of the third-named respondent, it is clear that the right of the applicant to possession or ownership of the said materials was never denied and that the materials were removed simply for the purpose of keeping them safe for the benefit of the applicant.  This Court, therefore, can find no breach of the applicant’s right under Article 142 since it is unable to find any compulsory possession or acquisition of the materials.

It was further urged on behalf of the applicant that the act of the third-named respondent in transferring the applicant from the Council’s office in Anna Regina to the Head Office of the Ministry was
“discriminatory in as much as she (the P.S) was aware that I being an East Indian, have mothered three children for a man of African descent and I am an active member of the Public Service Union.”

This Court understands the reference to Article 149 as clearly implying discrimination on the ground of race and/or political opinion in the light of the above statement by the applicant in Para 29 of her affidavit.

Article 149 of the Constitution provides:

(1)
“Subject to the provisions of this Article –

(a)
……………..

(b) no person shall be treated in a discriminatory manner by any person acting by virtue of any written law or in the performance of the functions of any public officer or any public authority.”

The expression “discriminatory” in Article 149(1) is restrictively defined in Article 149(2).

Article 149 (2) states:

“In this article, the expression “discrimatory” means affording different treatment to different persons attributable wholly to them or their parents’ or guardians’ respective description by race, place of origin, political opinion ……..”
In the light of Article 149, particularly Article 149(2), in order to succeed in her claim that her right under Article 149 was violated, the applicant had to prove (inter alia) that, wholly or mainly on account of her race and/or political opinion, she was being treated differently by the third-named respondent from other officers similarly circumstanced but belonging to a different race and/or holding a different political opinion.  Since, in her affidavit, she adduced no evidence of any comparator, she provided no evidential basis to enable this Court to find that she was being treated differently from other officers who were similarly circumstanced but had a different racial descent or held different a political opinion.  Her allegation that her right under Article 149 of the Constitution was violated is therefore wholly unsubstantiated.
It should be noted that the applicant herself is of East Indian descent.  It does appear to this Court that she was alleging that she was being discriminated against not for reason of  her own racial descent as an East Indian but for reason of her association with an Afro-Guyanese for whom she bore three children.  Further, she was alleging that she was being discriminated against not for reason of some undisclosed political opinion she held but for reason of her association with the Public Service Union.  Article 149, however, does not include association as one of the prohibited grounds for discrimination.

Incidentally, the applicant did not allege that, on account of discrimination for reason of association with her children-father and/or the Public Service Union, her fundamental right to freedom of association under Article 147 of the Constitution was being assailed or threatened.

Counsel for the applicant in his written submissions identified two issues for the Court’s determination:

“(1)
Whether the transfer of the applicant by the third-named respondent from Typist/Clerk II, Ministry of Labour, Human Services and Social Security, Anna Regina, Region No. 2, to Typist/Clerk II, Ministry of Labour, Human Services and Social Security, Head Office, Georgetown, was unlawful.

(2)
Whether the applicant is entitled to damages for breach of her constitutional right and, if so, to what extent.”
This Court simply wishes to say that since the applicant had no constitutional right not to be transferred from the Anna Regina Office, Region No. 2 to the Georgetown Head Office of the Ministry, the issue whether such a transfer was unlawful (even if in breach of a provision of the Constitution) cannot be the subject of a motion for constitutional redress under Article 153.  Article 153 relates to breaches of one’s fundamental rights under Articles 138 – 151 in contradiction to a breach of the law (even if it is a constitutional provision) which does not give rise to an infringement of one’s right under Articles 138 – 151).
On the second issue as to whether the applicant is entitled to any damages for any breach of her constitutional rights and to what extent, this Court has already stated that it has found no breach of any of the applicant’s constitutional rights under Articles 141, 142, 143 and 149.  

Therefore, the question of damages for breach of the applicant’s constitutional rights does not arise.

De bene esse, this Court wishes to refer to the decision of the Privy Council in the case of AG v Scewchand Ramanroop (2005) 66 WIR 334.
In that case, the Privy Council held that, while an award additional to compensatory damages may be awarded for breach of a fundamental right, the terms “punitive damages” and “exemplary damages” should not be used to describe such an additional award since punishment in the sense of retribution is not the object of constitutional redress.

The determination of the non-constitutional issue as to whether the applicant was transferred without lawful authority in the third-named respondent’s depends on whether she was transferred within the same Ministry or whether she was transferred to a different Ministry.  If she was transferred within the same Ministry, Rule D6 of the Public Service Rules had application.  If she was transferred to a different Ministry – Rule D1 had application.  Although the determination of this issue is obviously not a matter of any factual or legal complexity, the Court refrains from so doing on the ground that the violation of a constitutional right under Articles 138 – 151 of the Constitution is not involved and there can be no issue of constitutional redress even if the applicant was transferred by the third-named respondent without lawful authority.
For the reasons stated above, the motion is dismissed.  Costs in the sum of G$50,000 are awarded to the respondents.

Ian N Chang, SC






                    Justice of Appeal






Performing the functions of Chief Justice
Dated this
4th day of February, 2008

