2008			            No. 180 - M			  DEMERARA

IN THE HIGH COURT OF THE SUPREME COURT OF JUDICATURE

CIVIL JURISDICTION


In the matter an application by CHE PING for Writs of Prohibition and Certiorari.


BETWEEN:

CHE PING

Applicant 

-and-

THE COMMISSIONER-GENERAL GUYANA REVENUE AUTHORITY

Respondents 

				

Before:
The Hon. Mr. Justice Ian Chang – Chief Justice (ag)

Mr. Robin Hunte for the Applicant.
Mr. R. Satram for the Respondent.


DECISION


CHANG (Chief Justice (ag.))

	On the 8th July 2008, the applicant made an application for the following reliefs:

“(a)	An Order or Rule Nisi of Certiorari directed to the Commissioner-General of the Guyana Revenue Authority to bring up to this Honourable Court and to show cause why his decisions made or about the 24th April 2008 and the 2nd May 2008 that the applicant is liable to payment of additional VAT for the tax period January 2007 to December 2007 should not be quashed on the grounds that the said decisions were made in excess of the powers conferred on the Commissioner-General under the Value Added Tax Act No.10 of 2005, unreasonable and without or in excess of jurisdiction and in breach of the rules of natural justice.
(b)	An Order or rule nisi of Prohibition directed to the Commissioner-General of the Guyana Revenue Authority, his servants or agents, prohibiting him or any of them from demanding or imposing additional VAT on the applicant for the tax period January 2007 to December 2007 unless cause in show.
(c)	A Writ of Certiorari quashing his decision made on or about the 24th April 2008 and the 2nd May 2008 that the applicant is liable to payment of additional VAT for the tax period January 2007 to December 2007 on the grounds that the said decision was made in excess of the powers conferred on the Commissioner under the Value Added Tax Act No. 10 of 2005, unreasonably and without or in excess of jurisdiction and in breach of the rules of natural justice.
(d)	A Writ of Prohibition directed to the Commissioner-General of the Guyana Revenue Authority prohibiting him or any of his servants or agents from demanding or imposing additional VAT on the applicant for the tax period January 2007 to December 2007.
(e)	Any other Order or direction that the Court may deem just.”

	In her Affidavit in support of Motion, the applicant deposed that she is a self-employed businesswoman carrying n the businesses of New Thriving Chinese Restaurant and Bonny’s Supermarket in partnership with her husband.  During February 2008, auditors of the Guyana Revenue Authority carried out an audit of her businesses.  The auditors spend a total of 5 days at each of her two business premises and made audit findings.

	On the 24th April 2008, the Commissioner-General wrote to the Manager of Bonny’s Supermarket in the following terms (See Exhibit B1 – 2):

“The auditors have concluded the comprehensive VAT audit for the period January 2007 to December 2007.  The audit has revealed that your total output tax was understated and your total input tax was over-stated, resulting in a tax liability of six million two hundred and eighty two thousand eight hundred thirty seven dollars ($6,282,837) for the period examined.  Please see schedules attached.

	The audit entailed a detailed examination of all accounting records provided and a re-computation of your monthly taxable position.  The liability stated above resulted from the following :
…………………………………………………………………………………………………………………………………… we are willing to facilitate discussion with regard to the audit findings on or before May 8, 2008.  Please contact the above telephone numbers to arranger a date and time that is mutually convenient.  If, however, you agree with the amounts stated above, please take the necessary action to have the outstanding liability settled forthwith.”  

The applicant made contact with the office of the Guyana Revenue Authority and was informed by letter dated 12th June 2007 (Exhibit E) that she was required to attend at the office of the Guyana Revenue Authority (Audit and Verification Division) to discuss her concerns on or before June 20, 2008.  That letter which was signed by Lavrna Smith for the Commissioner-General stated:

“Kindly contact me on the above telephone numbers to arrange a date and time that is mutually convenient.

	Please note that failure to comply will result in an assessment being raised based on the audit findings.” 

	Arrangements were later made for the applicant to visit the said office on the 19th June 2008.  But about 8:30 AM on the 19th June 2008 the Guyana Revenue Authority informed the applicant by telephone that the discussions would have to be postponed to the 26th June 2008.

	Since the letter dated the 12th June 2008 had informed the applicant that the failure to have discussions on or before the 20th June 2008 “will result in an assessment being raised”, the applicant filed this Motion.

	It is not the function of the auditors to make or raise an assessment of VAT liability.  That is a function of the Commissioner-General.  No doubt, the Commissioner-General can consider and utilize the audit and the results of the audit as an important source of information to enable him to make an assessment.  But the results of an audit is not itself an assessment-not even a provisional or presumptive assessment-and therefore the Commissioner-General cannot treat the results of an audit as such.  If the Commissioner-General were to treat the results of an audit carried out by his audit staff even as presumptively conclusive of the VAT liability of the tax payer, he would be abdicating his statutory duty and responsibility in favour of his auditors.

	The Commissioner-General has stated in his Affidavit in Answer that he had made no assessment.  However, his letter dated the 24th April 2008 to the applicant (Exhibit B1 – 2) stated:

“We are willing to facilitate discussion with regard to the audit findings on or before the 8th May 2008.  Please contact the above telephone numbers to arrange a date and time that is mutually convenient.  If, however, you agree with the amounts stated above, please take the necessary action to have the outstanding liability settled forthwith.

	It is difficult to see how outstanding liability could have arisen without a prior assessment by the Commissioner-General.  There could have been no legal liability or debt owing without an assessment by the Commissioner-General.

	In his letter dated the 12th June 2008 (Exhibit E), the Commissioner-General stated:

“Please note that failure to comply will result in an assessment being raised based on the audit findings.”

	If failure on the part of the applicant to comply with the Commissioner-General’s request to discuss her concerns on the audit findings on or before the 20th June 2008, would result in the assessment being raised by the Commissioner-General on the basis of the audit findings, then it does appear that the Commissioner-General was treating the audit findings as a presumptively conclusive basis for increasing the assessment made by the applicant (self-assessment).  In other words, the Commissioner-General had adopted the audit findings as presumptively conclusive and a burden of proof was being placed on the applicant to rebut that presumption of the accuracy of the audit findings.  By so doing, the Commissioner-General had effectively made a provisional assessment on the basis of the audit findings and had provisionally abdicated his statutory duty and responsibility in favour of the auditors – reserving unto himself a power to disagree with such findings only if the applicant convinced him that such findings could not be relied upon.

	Thus court finds that the Commissioner had effectively made an assessment by adopting the audit findings as presumptively conclusive.  Such an assessment was made by the Commissioner-General on the basis of the findings made by the audit unit against the applicant before the Commissioner-General had afforded to the applicant an opportunity of being heard on those findings.  The pre-mature assessment could not have been cured or validated by affording to the applicant ex post facto an opportunity of being heard.

	For the above reasons, the order or rule nisi of Certiorari made on the 8th July 2008 is made absolute and the presumptive or provisional assessment for additional VAT made by the Commissioner-General is quashed.

	This Court does not see it fit to issue a Writ of Prohibition against the Commissioner-General not merely because the Writ of Prohibition as worded in paragraph (d) of the Notice of Motion is too wide and the Court cannot prohibit the Commissioner-General from performing his statutory duty but also because there can be no demand for the payment of additional VAT on the basis of an assessment which has been quashed and is a nullity.  The order or rule nisi of Prohibition made on the 8th June 2008 is accordingly discharged. 

	In the circumstances of this case, where the Commissioner-General took the position that no assessment was made when, in effect, there was an assessment which the court found it necessary to quash, the Court sees it fit to order that there be minimal costs to the applicant in the sum of $15,000.   


………………………………
Ian N. Chang
Justice of Appeal
Performing functions
of Chief Justice



Dated 23rd day of October, 2008.
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