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DECISION
CHANG J.A (performing the functions of Chief Justice)

The rubric of this Notice of Motion erroneously labels the application as an application for leave to apply for an order of Certiorari. But in the Notice of Motion, the applicant sought not leave to apply for an Order of Certiorari but for:
“(a) An Order or rule nisi of Certiorari directed to the

       Registrar of the Supreme Court to bring up the 
      decision of the said Registrar of the Supreme Court 
       to forfeit the deposit of $1,450,000 (one million 
       four hundred and fifty thousand dollars) paid by the 
       applicant dated 29th March 2004 and to quash the 
        said decision of the Registrar of the Supreme
        Court on the grounds that same is unlawful and in    

        excess of jurisdiction, null, void and of no legal 
         effect

     (b) Such further or other orders as this Honourable

          Court deems just.”

It can readily be seen that the applicant was applying not for leave to apply for an Order of Certiorari but rather for an Order or Rule nisi of Certiorari i.e. an order quashing the decision of the Registrar to forfeit the deposit of $1,450,000 made by the applicant unless cause was shown why the decision of the said Registrar should not be quashed. In Guyana, leave is not necessary to apply for any of the prerogative writs.

To date, the applicant has not obtained an Order nisi of Certiorari even though, on the 4th June 2004, he filed a Motion with Affidavit in support thereof which was heard ex parte by Justice B.S Roy. Instead of either granting the Order nisi of Certiorari or refusing it outright on basis of the contents of the affidavit in support of the Motion, Justice B.S Roy ordered service of the Notice of Motion with Affidavit in support thereof on the Registrar without directing that the order nisi be issued. He directed that the matter be returnable for 19th July 2004. By such Order of Service, Justice B.S Roy made the matter inter partes without the issue of an Order nisi. There was therefore no Order nisi calling upon the Registrar to show cause why the Writ of Certiorari should not be issued against her.

Nevertheless, the Registrar filed an Affidavit in Answer on the 21st March 2005. Since there was no Order nisi calling upon the Registrar to show cause, it would have been interesting to see what the judge would have done had the Registrar chosen not to file an Affidavit in Answer. It does appear that the Order nisi had to be granted ex parte on a finding on the unanswered affidavit of the applicant that there was a reasonable probability of unlawfulness or acting in excess of jurisdiction on the part of the Registrar and not on the failure on her part to file an Affidavit in Answer. In other words, the Order nisi had to be granted on the strength of the case for the applicant disclosed in the unanswered affidavit in support of the Motion.

It is therefore not surprising that, even though the matter came up before several judges after the Registrar had filed an affidavit in answer, the matter did not progress on merits. There was simply no Order nisi of Certiorari issued which could have been made absolute or discharged.

It is trite law that, in an application for a prerogative writ, the applicant must make full and complete disclosure of all material facts since the Order nisi is granted or refused on an ex parte application. If Justice B.S. Roy did not see it fit to grant an Order nisi of Certiorari on the unanswered affidavit at the ex parte hearing, it could hardly be expected that such an order would be granted after the Registrar had filed her Affidavit in Answer.

Even if an order were to have been granted at that stage of the matter, such an order would have been granted after both parties were heard and would be, in effect, a final order and not an Order nisi.

It is indeed difficult to see how a court or judge can issue a prerogative writ against a public authority after the public authority has been served with a Notice of the Motion with Affidavit in support thereof and had filed an Affidavit in Answer when the court did not see it fit to make an Order nisi on the unanswered affidavit of the applicant at the ex parte hearing. Therefore, it cannot be the law that the court can issue a Writ of Certiorari (a final order) against a public authority when an Affidavit in Answer has been filed when it did not see it fit to issue an Order nisi (a provisional order) on the basis of the applicant’s unanswered affidavit at the ex parte hearing.

While this court at this juncture cannot reverse the erroneous procedural steps which have been taken since the matter has progressed too far along an erroneous procedural road, it does not intend to compound or sanction those steps by purporting to proceed further in the matter. The procedural mistakes made cannot now be reversed. But the court simply cannot continue to go along a procedural road which leads to nowhere.

The true legal position appears to be that when, at the ex parte hearing, Justice B.S. Roy ordered service of the Notice of Motion with the affidavit in support thereof on the Registrar without making an Order nisi of Certorari on the unanswered affidavit of the applicant, he, by so doing, refused to issue an Order nisi of Certiorari on the unanswered affidavit of the applicant. The application for a Writ of Certiorari was thus ended. Thereafter, the applicant could have renewed his application to the Full Court within 4 days of the refusal of Justice B.S Roy to grant the Order nisi at the ex parte hearing. This the applicant failed to do. Rather, he chose to treat the matter as alive even though it was procedurally dead.

It is crucially important not to confuse the procedure which applies to applications for the common law prerogative writs and the statutory judicial review processes which obtain in other jurisdictions. In Judicial Review in the Commonwealth Caribbean (2007) by Rajendra Ramlagan, the writer made the useful observation at Pg. 11 that:
“The position adopted in Guyana is that the courts inherited the prerogative writs which were governed by the Crown Office Rules 1906 and that notwithstanding the abolishment of the prerogative writs in England in 1938 by the Administration of Justice (Miscellaneous Provisions) Act 1938, the said writs continued to be governed by the Crown Office Rules 1906  in Guyana.”

He made this observation on the basis of judicial authorities which this court endorses. This court has no option but to declare that the application had failed since the 4th June 2004 when Justice B.S Roy ordered service of the Notice of Motion with affidavit in support thereof without issuing an Order nisi of Certiorari. This Court has no option but to declare that the application had failed since the 4th June 2004 when Justice B.S Roy did so. This Court has no option but to strike out this matter as currently non-existent.

De bene esse, I have examined the contents of the affidavits of the applicant and the Registrar. They reveal the following facts:

(1) The applicant successfully made a bid of $5,800,000 for a plot of land at a judicial sale auction held by the Registrar of the Supreme Court on the 23rd September 2003.

(2) On the said day, in compliance with the conditions of sale, he paid $1,450,000 as a deposit and undertook to pay 3 instalments amounting to $4,392,904 on the 23rd November 2003, the 23rd January 2004 and the 23rd March 2004.

(3) He defaulted in paying each of the three instalments and, on the 30th March 2004, the Registrar informed him that his deposit had been forfeited.
In his affidavit in support of the Motion, the applicant contended that the Registrar acted unlawfully and in excess of her jurisdiction in forfeiting his deposit of $1,450,000 without giving him 7 days from the date the last instalment was due and payable to pay the balance due on the purchase price.
In her Affidavit in Answer, the Registrar contended that the law imposed on her no obligation to give the applicant 7 days from the due date of the last instalment to pay the entire balance due on the purchase price and that Order 36 Rule 57 (2) of the Rules of the Supreme Court entitled her to forfeit the deposit upon “default in payment of any of the instalments.”
She contended that the applicant had defaulted on all of his payment obligations.


Order 36 Rule 57 (2) prescribes:


“In the event of the purchaser making default in 
payment of any of the instalments, the amount of the deposit shall, unless the court or a judge on  application filed within seven days of the 

  default, extend the time for payment, be 

   forfeited……….”

It can readily be seen that forfeiture of the deposit is by way of operation of law and not by way of the exercise of the discretion of the Registrar. The Registrar performs only “gate keeping” functions on the subject of forfeiture of the deposit.

She has no discretionary power to forfeit the deposit. The deposit is forfeited in accordance with the above rule and not in the purported exercise of any discretion on her part.

Under Order 36 Rule 57 (2), only the Court or a judge can extend a “life line” to a purchaser who has defaulted in the payment of any of the instalments by extending the time for payment of the instalment.  In other words, only the court or a judge can waive the default of the purchaser in failing to pay an instalment and give him an extended time for payment. The Registrar cannot do so. But, this judicial “life line” can be extended to the purchaser only if he files an application to the court or judge within 7 days of default. Unless he files an application within 7 days of default and obtains the waiver by obtaining an extension of time for the payment of the instalment, the deposit is forfeited on the date of default.

In the instant case, since the applicant not only failed to pay the first instalment on or before the 23rd November 2003 (and the other two instalments), but omitted to file an application for an extension of time for payment within 7 days of his default, his deposit was forfeited by operation of law on the 23rd November 2003 or as from the 24th November 2003. The letter from the Registrar merely served to inform him that his deposit had been forfeited (by operation of law).

It follows that Justice B.S Roy cannot be faulted for not making an Order nisi of Certiorari at the ex parte hearing. Even if he did make such an order, it ought to have been discharged with or without an Affidavit in Answer from the Registrar. The court or a judge can always discharge an Order nisi made by him per incuriam even in the absence of an Affidavit in Answer. He may purport to “recall” it but, in truth, he discharges it.

Since it does appear that the Court was primarily responsible for the procedural derailment which took place in this matter, no order as to costs is made. Indeed, the Court cannot order costs in a matter which has long ceased to be in esse.  







Ian N. Chang







      Justice of Appeal








      Performing functions
         of Chief Justice

Dated this           day of April 2008
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