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J U D G M E N T

BERNARD, C.:


The Appellant is the Registrar of the Supreme Court, and the Respondents are employees holding various positions in the Supreme Court Registry.


On 28th March, 2002 the Appellant issued letters to the Respondents terminating their employment with effect from 30th March, 2002.  Upon receipt of the letters the Respondents filed writs claiming orders of certiorari to quash the Appellant’s decision to terminate their services, mandamus directing the Appellant to reinstate them, and prohibition restraining her from removing them from the precincts of the Supreme Court Registry.


Orders nisi were made, and later a trial judge after hearing arguments from Counsel on both sides made the said orders absolute.  The appeal against these orders is now before this Court.


Several grounds of appeal were advanced which involve the determination of the following issues:

1.  Was the correct procedure adopted?

2. Was the procedure adopted appropriate for the relief 

sought by the Respondents?

3. What was the status of the Respondents?

4. Was there a delegation to the Appellant of the powers 

of the Public Service Commission with regard to 

dismissal of the Respondents?

5. Ought the principles of natural justice to have been

applied in dismissing the Respondents?

6. Was the trial judge correct in granting all of the orders

sought by the Respondents?

PRELIMINARY OBJECTION

At the commencement of the hearing of the appeal Counsel for the Respondents raised a preliminary objection that the Appellant ought not to be heard until the orders of the trial judge have been complied with.  Further, the Appellant had been found by another judge (Barnes, J.) to be in contempt of the orders of the trial judge.


I shall not dwell at length on the merits of this objection, but indicate that a Court has a discretion whether or not to allow a litigant who is in contempt of an order to take a further step in the litigation and in this regard I refer to dicta of Denning, L.J. in Hadkinson v. Hadkinson (1952) 2 A.E.R., 567 to this effect:


“…………..I am of opinion that the fact that a



party to a cause has disobeyed an order of the



court is not of itself a bar to his being heard, but



if his disobedience is such that, so long as it



continues, it impedes the course of justice in the



cause, by making it more difficult for the court



to ascertain the truth or to enforce the orders



which it may make, then the court may in its



discretion refuse to hear him until the impedi-



ment is removed or good reason is shown why



it should not be removed.”


Earlier in Gordon v. Gordon (1904-1907) All E.R. Reprint, 702 it was held that the general rule that a party in contempt could not be heard, or take any proceeding in the same cause until he had purged his contempt applied to proceedings voluntarily instituted by himself in which he made some claim and not to a case where all he sought was to be heard in respect of some matter of defence, or where, as in the present case, he appealed against an order in the cause which he alleged to be illegal as having been made without jurisdiction.


These two cases illustrate the principle that a Court will exercise its discretion to permit a party against whom an order of contempt has been made to be heard as long as it does not impede the course of justice by making it more difficult for the court to ascertain the truth or where all the party seeks to do is to be heard in an appeal against an order which he alleges is illegal.


All of the cases referred to earlier involved parties to a marriage and children who had been taken out of the jurisdiction of the court in defiance of an order of court.  In the instant appeal the Appellant is appealing against an order which she alleges is illegal; even if there was disobedience of the order it does not make it difficult for the court to ascertain the truth, and is not therefore impeding the course of justice; further, no application is being made by the Appellant.


In the circumstances I would exercise my discretion and allow the appeal to be heard.


I shall now consider each of the issues which were identified.

PROCEDURE


Several cases were cited with regard to the prerogative writ procedure including the Crown Office Rules as well as to the appropriateness of utilising alternative remedies.  With regard to the former the case of Coghlan v. Vieira (1958) LRBG, 108 is the local locus classicus.  This concerned the issue of an order nisi of mandamus, and Stoby, J. after considering in detail the history of prerogative writs in our jurisdiction held that in British Guiana the procedure for a prerogative writ of mandamus is as it was in England prior to the abolition of the prerogative writ of mandamus by the provisions of the Administration of Justice (Miscellaneous Provisions) Act, 1938, Section 7.  The procedure then was governed by the Crown Office Rules 1906 and their precursors of 1883 and 1886.  However, an important question arises, i.e. were these Rules ever formally incorporated into the Rules of Court of British Guiana?  Hitherto in all cases decided by our courts including this Court it was assumed (quite correctly) that the prerogative writs were governed by the Crown Office Rules 1906.  As Stoby, J. pointed out in Coghlan v. Vieira (supra) the abolition of the writs in England in 1938 did not abolish the writs in British Guiana, and they have continued to be part of our law up to today.


Our Rules of Court 1955 make no provision for procedure in relation to prerogative writs, and I have searched the Rules of Court of 1900 in vain for any such rules of procedure.  Reference was made by Stoby J. to Order 1 Rule 3 of the 1955 Rules of Court which provides that wherever touching any matter of practice and procedure the Rules are silent, the Rules of the Supreme Court for the time being in force in England shall apply.  Therefore our Rules of 1955 being silent on the procedure for prerogative writs the Rules of the Supreme Court in force in England would apply.  However, in 1955 there were no Rules of the Supreme Court in England governing prerogative writs since these writs were abolished in 1938.  Therefore, what was our position?  Were we to continue to follow the procedure laid down by the Crown Office Rules of 1906 which were never formally incorporated into our Rules of the Supreme Court?


Stoby, J. in Coghlan v. Vieira (supra) appreciated the dilemma, and made reference analogously to the case of Cameron v. Chester (1943) LRBG, 57 and to dicta of Duke, J. (ag.) who himself referred to dicta of Sir Anthony de Freitas, C.J. in Fernandes v. Da Silva (1927) LRBG, 87, 92 to the effect that the jurisdiction of a Court may be exercised although no appropriate rules of procedure have been made.  Stoby, J. also made reference to the case of A.G. (Ontario) v. Daly (1924) A.C., 1011 emanating from the Canadian Courts and which involved the issue of an order of mandamus.  It was held by the Privy Council that there is power in a Colonial Supreme Court to issue such an order and although no rules had been made regulating the method in which that power is to be exercised, that did not prevent the Court from making full use of its powers, and it will adopt whatever procedure is convenient and will give such directions as justice and common sense alike call for.  Stoby, J. held that in Coghlan v. Vieira (supra) justice and common sense dictated that the proper procedure had been adopted, and it was the procedure which has been adopted more than once in our courts.


My colleague the learned Chief Justice in a first instance decision in The Matter of an Application by Guyana Telephone and Telegraph Co. Ltd. (No. 13-M/1999 Demerara) considered in some detail the procedure for prerogative writs and the effect of the decision in Coghlan v. Vieira (supra).  He made reference to a Jamaican case of Re Clacken (1959) 2 W.I.R., 22 where the position of prerogative writs after 1938 seemed to be the same as ours.  The Civil Procedure Code of Jamaica was also silent on the procedure to be followed, and Chief Justice Macgregor remarked that until legislation was enacted in Jamaica to make the position similar to the position in England, parties have to devise a procedure to the best of their ability.  Our learned Chief Justice identified with the conclusions in Coghlan v. Vieira (supra) and embraced the views of the learned Chief Justice of Jamaica.


In the G.T. & T. Case the Hon. Chief Justice made reference to my decision in Re Application by Aubrey Norton (No. 5932/1997 Demerara) and dicta attributed to me that “in 1970 the English rule governing prerogative writs was Rule 59 which came into being in 1938”.  I wish to point out that having perused my minute book and the relevant notes I was there summarising submissions made by Mr. Derek Jagan, S.C. for the Respondents and not advancing my own views.


I adopted the reasoning of Stoby, J. in Coghlan v. Vieira (supra) in both Re Norton (supra) and the later case of In the Matter of an Application by Carl Hanoman (No. 23-M/1999 Demerara) where the same submissions were made by Mr. Ashton Chase, S.C. as Counsel for the Respondent.


In concluding discussion on this aspect of the appeal I am of the view that the practice has developed over the years of applying the Crown Office Rules 1906 to the issue of prerogative writs in our jurisdiction even though they were not formally incorporated into our Rules of Court.  This does not mean that any other procedure adopted is wrong or that failure to comply with or adhere to the Rules strictly renders the proceedings invalid.  Justice and common sense must be the criteria to be used wherever our rules are silent and there is no comparable English rule of procedure.  I am heartened by the fact that hopefully before much longer the prerogative writs will be relicts of the past and we can embrace new rules and legislation for judicial review.

APPROPRIATENESS OF THE PREROGATIVE WRITS

Most of the cases referred to by Counsel for the Appellant with regard to this issue relate to redress for breaches of rights under the Constitution, and as was provided under our Constitution of 1980 before the recent removal of the proviso to Article 153(2) the High Court could not exercise its powers conferred on it under the said article for breaches of the fundamental rights included in Articles 138 to 151 if it was satisfied that adequate means of redress were available to the person under any other law.  In the instant appeals as was reiterated and emphasised repeatedly by Mr. Chase and with which I agree, no constitutional relief for breaches of any of the fundamental rights was claimed.  All that was sought were orders declaring the actions of the Appellant unconstitutional by virtue of conferment under the Constitution of powers of dismissal on the Public Service Commission.


However, a prerogative writ may also not be granted where there is another specific and effectual remedy although according to Short & Mellor on “The Practice of the Crown Office” the mere fact of another remedy is not sufficient of itself to oust the jurisdiction of the Court; the remedy existing must be equally convenient, beneficial and appropriate.  In R. v London & North Western Railway Co. (1894) 2 Q.B., 512, Wright, J. at page 518 held that the existence of such a remedy was not of itself a sufficient answer, and added that “there must be many cases in which a prerogative writ ought to be granted for the purpose of speedy justice or for other reasons in which it would be uncertain to achieve the desired result in any other way.”


It has been contended that the alternative remedy available to the Respondents was an action for wrongful dismissal with a claim for damages.  This is the normal procedure where an employee claims to have been wrongfully dismissed under a contract of employment in the area of private law.  In relation to the Appellant and the Respondents there certainly did not exist an employer/employee relationship in the private sense.  The Respondents were not employed personally with the Appellant, and were not paid by her.  They held positions within the public service which is defined in Article 232 (1) of the Constitution as being (subject to exclusion of some categories of persons) the service of the Government of Guyana in a civil capacity.


I do not agree that an action for wrongful dismissal though maybe an alternative remedy would have been equally efficacious having regard to the present uncertainty of a speedy conclusion and vindication of their claims.  I adopt the opinion of Wright, J. in R. v. London & North Western Railway Co. (supra) referred to earlier that there are cases in which a prerogative writ ought to be granted for the purpose of speedy justice.


I would here mention in answer to Mr. Chase’s submission on this point the case of R. v. Electricity Commissioners, Ex parte London Electricity Joint Committee Co. (1923) ALL E.R. Reprint, 150 where Bankes, L.J. at page 161 expressed the view that the operation of the writs [prerogative] has been extended to control the proceedings of bodies which do not claim to be, and would not be recognised as, courts of justice.  Whenever any body of persons having legal authority to determine questions affecting the rights of subjects, and having the duty to act judicially, act in excess of their legal authority, they are subject to the controlling jurisdiction of the King’s Bench Division, exercised in these writs. 


This case was decided in 1923 before the prerogative writs were abolished and would be applicable to our situation.  The Appellant, as she contends, had legal authority, (subject to findings later in the judgment), to determine questions affecting the rights of those employed within the Supreme Court Registry, and therefore had a duty to act judicially.  If, as has been alleged by the Respondents she acted in excess of her legal authority she would be subject to the controlling jurisdiction of the Courts exercisable by the prerogative writs.

Counsel for the Appellant also contended that the prerogative writs 

were inappropriate for deciding disputed facts on affidavits.  However, upon perusing the affidavits of both the Appellant and the Respondents there were very few facts in dispute.  Issue was joined in the affidavits on questions of law.  The only question of fact which was disputed was an allegation by the Respondents that they were not served with a copy of any charges nor given the opportunity of appearing before the Appellant before they were removed from office.  The Appellant countered this by stating that they were all written to about their conduct and asked to respond in writing.  In relation to the Respondent Cheryl Scotland letters sent to her were appended to the Appellant’s Affidavit in Answer.  Any dispute of fact in the affidavits could have been resolved by a request from Counsel to the learned trial judge to have the person who swore to the facts called for cross-examination.  There is nothing in the record which indicates that any such application was made by any Counsel for either the Appellant or the Respondents.

One has to consider now what was the status of each of the Respondents who was employed in the public service of Guyana.  Did they hold public office and were they public officers?

STATUS OF RESPONDENTS

A public office is defined in the Constitution, and means an office of emolument in the public service; a public officer means the holder of any public office and includes any person appointed to act in any such office.  Article 201 (1) of the Constitution vests in the Public Service Commission the power to make appointments to public offices and to remove and to exercise disciplinary control over persons holding or acting in such offices.  Nowhere in the Constitution is there a definition of “public servant”, but it may refer to an employee who holds or acts in a public office.  In the Matter of An Application for a Writ of Certiorari by Gordon Yaw v. V.J. Correia (C.A. 12/1973), Luckhoo, C. posited criteria to be satisfied in determining who is a public officer – 

(a) there must be an office held by a person appointed by or on behalf of the Public Service Commission,

(b) to serve the State,

(c) for an emolument.


One has to determine which of the Respondents were holders of a public office.   There is no evidence in the affidavits filed which indicates the offices held by the Respondents.  This Court sought to utilise its powers under Section 8 (a) of the Court of Appeal Act, Cap. 3:01 which empowers the Court, if it thinks fit, to order the production of any document or exhibit connected with the proceedings, the production of which appears to the Court to be necessary for the determination of the case.  However, for some inexplicable reason this did not find favour with either Counsel for the Appellant and the Respondents.  Hence one has to endeavour to do the best one can in the circumstances.


Only the letter sent by the Appellant to the Respondent William Blackman was included in the record of appeal, and in this he was described as First Marshal II (ag.).  The Government Order of the Respondent Cheryl Scotland was appended to her affidavit in support of her motion, and this indicates that she was appointed by the Commission to the post of Senior Clerk.  The record does not indicate the positions held by the other Respondents.  I shall return later to this aspect of the case, but shall now consider whether there was a delegation of powers from the Public Service Commission. 

DELEGATION OF POWERS OF THE PUBLIC SERVICE COMMISSION


As mentioned earlier Article 201(1) of the Constitution vests in the Public Service Commission the power to make appointments to public offices and to remove and to exercise disciplinary control over persons holding or acting in such offices.


Before the grant of Independence to the State of Guyana the power to make appointments to public offices was vested in the Governor of the colony of British Guiana.  By virtue of an instrument dated 14th April, 1962 the Governor delegated his public service powers to make substantive and acting appointments to certain offices in the department of the Supreme Court to the Registrar of the Supreme Court acting on the advice of a Committee.  The power to dismiss and to exercise disciplinary control over certain categories of employees within certain salary scales was also delegated by the Governor to the Registrar of the Supreme Court.


Upon attainment of Independence in 1966 the Constitution provided for the establishment of a Public Service Commission by virtue of Article 95(1).  Section 12(1) of the Guyana Independence Act 1966 sought to preserve any powers of the Governor validly delegated to any persons under existing Orders in Council and were deemed to have been so delegated in relation to the public service until the Public Service Commission otherwise directs.  This suggests that the delegation of the Governor made under instrument dated 14th April, 1962 was preserved upon the grant of Independence in 1966.  The position seems to have remained unchanged in the Constitution of 1970.  Then came the 1980 Constitution.


Section 3 of the Constitution Act provided that on the appointed day the Guyana Independence Act and Order of 1966 and the existing Constitution were repealed, and thereupon the 1980 Constitution should have effect as the supreme law of Guyana in place of the existing Constitution which would have been the 1970 Constitution.


Section 3 having repealed the Guyana Independence Act 1966, the Order and the existing Constitution which was the 1970 one then in existence, Section 7(1) sought to preserve existing laws by providing that they should continue in force on and after the appointed day as if they had been made in pursuance of the Constitution (1980).


This at first blush seems contradictory, but in effect I surmise that the intention was to repeal formally the earlier Constitutions of 1966 and 1970 which were promulgated since Independence, but to avoid a vacuum by preserving existing laws then in force.  With regard to the service commissions Section 17(2) of the 1980 Constitution Act specifically sought to preserve any power validly delegated to any person or authority by a service commission, and any power so delegated before the appointed day was deemed to have been delegated to that person or authority in accordance with the provisions of the Constitution. 


The effect of this is that the power delegated by the Governor under the instrument dated 14th April, 1962 was preserved and maintained through 1966, 1970 and 1980.  However, in 1987 a Direction was issued under Article 201(2) of the Constitution “delegating the power of the Public Service Commission to exercise disciplinary control to public officers”.  It specifically provided that the 1962 delegation by the Governor “relating to appointment, dismissal and disciplinary control of public officers shall continue to be in force to the extent that it is not inconsistent with this delegation”.


The Direction of 1987 delegated the power “to exercise disciplinary control” whereas the 1962 Instrument delegated “the power to make appointments . . . . . . .and the power to dismiss and the power to exercise disciplinary control”.  It is clear that the Public Service Commission did not delegate under the 1987 Direction the power to make appointments, only the power to exercise disciplinary control.  This must mean that the Commission retains the power to appoint persons to public offices, and in this regard is inconsistent with the 1962 delegation.  

The question arises as to whether the power to dismiss was also delegated under the 1987 Direction.  Does the power to exercise disciplinary control include the power to dismiss?  The Instrument of 1962 specifically delegated the power to appoint, the power to dismiss, and the power to exercise disciplinary control in the main body of the instrument.  This suggests that the powers were exercisable separately and not collectively.  In the 1987 Direction only the power to exercise disciplinary control was delegated and exemplifies the maxim “expressio unius est exclusio alterius”, i.e. the express mention of only one of several related things or matters indicates the exclusion of the others.  If it was intended to delegate the power of dismissal it would have so stated expressly.  To this extent therefore the 1987 Direction is inconsistent with the 1962 Instrument.  I agree entirely with the learned trial judge’s conclusions on this aspect of the case.


It has been or could be argued that dismissal is part of disciplinary control.  This may be so, but not where the powers are demarcated separately.  This certainly was the intention in the 1962 Instrument delegating the Governor’s public service powers.  To illustrate this I refer to the relevant wording of the instrument:



“NOW THEREFORE, in pursuance of the said provisions



and acting on the recommendation of the Public Service



Commission, I do hereby direct that subject to the



provisions contained in the schedule hereto the power to


make appointments to each office referred to in the first



column of the said schedule and the power to dismiss


and the power to exercise disciplinary control over any 



person holding or acting in that office shall until the



delegation hereby effected with respect to the office is



revoked by the Governor . . . . . . . .. . . be exercisable by



the appointor. . . . . . . . .. . .”



(Emphasis mine)


For convenience no doubt the Schedule combined the power to dismiss and to exercise disciplinary control in relation to the offices within certain salary scales and the disciplinary authority.


The 1987 Direction unlike the 1962 Instrument enumerated offences and grades of persons holding or acting in public offices as well as the public officers to whom the power to exercise disciplinary control was delegated.  The Public Service Commission retained the power of dismissal over certain categories of public servants and those holding or acting in public offices according to the Schedule to the Direction.


The next question to be determined is the applicability of the 1987 delegation to the Appellant and the Respondents who were appointed by the Public Service Commission.
APPLICABILITY OF 1987 DIRECTION


The delegation of the power to exercise disciplinary control was made by the Public Service Commission to certain public officers, namely, Permanent Secretaries and Heads of Departments not under ministerial control or Deputy Regional Executive Officers.


It was submitted by Counsel for the Respondents that the Appellant did not fall into any of these categories, more particularly she was not a Head of Department.  The Appellant is the person in the Supreme Court Registry who is responsible for day to day administration, and as such falls within the definition of Head of Department as laid down in the Public Service Commission (Amendment) Rules 1993.  Following is the definition:



“ ‘Head of Department’ means the Head of a Department



of Government responsible for the administration of a



Department of Government whether or not that Department



is integrated with a Ministry.”


The Appellant therefore fell within the category of public officer to whom the power to exercise disciplinary control was delegated by the Public Service Commission.


The Schedule to the Direction defined certain categories of persons holding or acting in public offices over whom the delegation was exercisable and the offences and penalties therefor as well as certain categories of persons who were excepted for commission of certain offences.  Public servants on the GS 5 grade salary scale and below were included except for certain persons holding or acting in certain public offices.  Among the list of these persons was the holder of the office of First Marshal II.


Among the Respondents is William Blackman who in the letter of dismissal sent to him by the Appellant was described as First Marshal II (ag.) and whom it is presumed held a permanent office on appointment by the Public Service Commission.  It follows therefore that he was excepted from disciplinary control by the Appellant for the offences listed in the Schedule to the Direction.


The Note to the 1987 Direction is instructive although convoluted and confusing, and reinforces my conclusion that the Public Service Commission did not delegate its power of dismissal to the public officers named in the Direction.  An analysis of Note (a) of the Direction reveals that the Public Service Commission on the recommendation of the Permanent Secretary, Head of Department or the Deputy Regional Executive Officer concerned shall exercise disciplinary control over public servants on the GS 6 grade salary scale and above and (meaning “as well as”) those holding or acting in the public offices which appear in the second column of the Schedule (and which include those on the GS 5 salary scale and below) except those offices that are excepted in the said second column, for certain offences listed therein (see Note (a) for details) in respect of third and subsequent breaches.  An examination of these offences reveals that third breaches attract the penalty of dismissal, and for others this penalty is an option to a warning or fine, and is only so depending on the circumstances.  This suggests that in relation to public servants on GS 6 grade salary scale and those holding or acting in the public offices listed therein including those on GS 5 salary scale and below, the Public Service Commission exercises its power of dismissal on the recommendation of the Head of Department.  One can conclude that the disciplinary control which the Head of Department can exercise is giving a warning of imposing a fine.  The more serious option of dismissal must be recommended by the Head of Department except in relation to some less serious offences depending on the circumstances.


Under Note (b) the Public Service Commission reserves the exercise of disciplinary control (including dismissal) over the same category of public servants in respect of certain listed offences without the recommendation of the Head of Department.


A few examples will elucidate the point.  Commission of offence No. 3 which is “leaving the country without notification”, attracts a warning, fine or dismissal depending on the circumstances whether it is a first, second or third breach on the recommendation of the Head of Department to the Public Service Commission.  The same applies to offence No. 5 “inefficiency or incompetence” and offence No. 10 “insubordination”.  On the other hand offence No. 4 “disobedience or disregard of any lawful order made or given by any person having authority”, needs no recommendation from the Head of Department, but is actionable solely by the Public Service Commission.


There is no evidence either before this Court or in the Court below of any offence committed by these Respondents or that they had committed previous breaches.  If they had I presume that they would have been written to by the Appellant, and the letters could have been appended to her Affidavit in Answer as was done in relation to the Respondent Cheryl Scotland.


The closest that the Appellant came to revealing the offences committed by the Respondents was to allege at para. 25 of her Affidavit in Answer sworn to on 8th May, 2002 “that the Applicants have been lawfully dismissed for various breaches of their contracts of employment ranging from indiscipline, insubordination, persistent unpunctuality, dishonesty, continuous absence without leave and wilful refusal to carry out lawful instructions”.


This cannot suffice.  Details were absolutely necessary for each Respondent.  They could not be lumped together.  Had this been done one would have had a clear picture of the previous breaches and action taken by the Appellant against them.


In relation to the Respondent Cheryl Scotland the Appellant stated at paras. 5 and 14 of her Affidavit in Answer sworn to on 7th May, 2002 that Scotland was on the GS 5 salary scale, and letters were attached indicating that she had been written to about her conduct on various occasions significantly not by the Appellant, but by other officers.  However, there is no indication that any action was taken for the alleged breaches or whether they were first, second or third breaches.  There is one memorandum dated 16th July, 2001 (Ex. B9) sent by the Appellant to the Secretary of the Public Service Commission concerning Ms. Scotland’s refusal to carry out lawful instructions presumably for action to be taken.  Incidentally, as stated earlier, this is one of the offences for which the Public Service Commission solely can exercise disciplinary control.  This indicates that the Appellant recognised that it was the responsibility of the Commission to act, but nothing seems to have been done.  The Respondent Scotland ought to have been specifically told what breaches she had committed and firm action taken.  She should have been apprised of the fact that her infractions of duty would be brought to the attention of the Public Service Commission and the recommended course of action, if any.


The argument has been advanced that in an employer/employee relationship there is no requirement to state reasons for dismissal.  I disagree.  This is not a case of a contractual master and servant relationship.  A procedure has been established in the 1987 Direction and it should have been followed in relation to those Respondents who were employed on a permanent basis by the Public Service Commission.  In this regard I refer to Thomas v. Attorney General (1981) 32 WIR, 375 where Lord Diplock delivering the opinion of the Board of the Judicial Committee of the Privy Council expressed the view in the circumstances of that case that “remove” in the context of “to remove and exercise disciplinary control” must be understood as meaning “remove for reasonable cause”, and the definitions of “public office”, “public officer” and “the public service” in the Constitution of Trinidad & Tobago indicates that the commission (in that case, the Police Service Commission) did not have vested in it any contractual rights that it was capable of exercising as a party to the contract of employment of a police officer.  I have summarised the views of the learned Law Lord, which I adopt to the position of a public officer.  This would apply equally to persons exercising delegated authority from a commission.


Even though Article 232(1) of the Constitution defines “public office” as an office of emolument in the public service as mentioned earlier in the judgment, under the Public Service Commission Rules formulated in compliance with Article 226(2) of the Constitution “public office” means a permanent office of emolument in the public service.  The conclusion to be drawn from this is that not every office of emolument in the public service is a permanent office.  Under Rule 14 of the Public Service Commission Rules the Commission with the approval of the Prime Minister may delegate to a Permanent Secretary or Head of Department the power to appoint persons on recruitment from outside the Guyana Public Service in a temporary capacity to an office in a Ministry or Department.


There is no evidence in any of the affidavits filed that the Respondents other than Blackman and Scotland were appointed on a permanent basis to an office within the Supreme Court Registry.  If any of them were employed by the Appellant on a temporary basis, and if in fact the Appellant had delegated to her by the Public Service Commission with the approval of the Prime Minister the power to appoint persons in a temporary capacity, it follows that the Appellant would have had the power to terminate their temporary appointments.  Accordingly they would not enjoy the protection of the Public Service Commission.  The next issue to be determined is whether the principles of natural justice afford them some protection if it transpires that they held temporary appointments.

APPLICABILITY OF THE PRINCIPLES OF NATURAL JUSTICE


Natural justice in simple and uncomplicated language means in my considered opinion observing one’s natural inclination to deal fairly and decide objectively when resolving issues between man and man.  The principles of natural justice have evolved over the years into two fundamental rules – that a man may not be a judge in his own cause, and that a man must be given an opportunity to be heard before being condemned.


Lord Morris of Borth-y-Gest in the landmark decision in Ridge v. Baldwin (1963) 2 ALL ER 66, at page 1024, expressed this view on natural justice:



“It is well established that the essential require-



ments of natural justice at least include that before



someone is condemned he is to have an opportunity



of defending himself and in order that he may do so



that he is to be made aware of the charges or



allegations or suggestions which he has to meet”.

In Wade & Forsyth on Administrative Law, 8th Edn., p. 436 in discussing the rules of natural justice the learned authors made this observation:



“In courts of law and in statutory tribunals it can



be taken for granted that these rules must be



observed.  But so universal are they, so ‘natural’,

that they are not confined to judicial power.  They



apply equally to administrative power, and some



times also to powers created by contract”.


Similar sentiments were expressed by Lord Hodson in his judgment in Ridge v. Baldwin (supra) at page 113A:



“. . . . . . . the answer in a given case is not provided



by the statement that the giver of the decision is



acting in an executive or administrative capacity as



if that were the antithesis of a judicial capacity.



The cases seem to me to show that persons acting



in a capacity which is not on the face of it judicial



but rather executive or administrative have been



held by the courts to be subject to the principles



of natural justice.”


An element of observing the principles of natural justice is basically to act fairly; it is what Harman L.J. in the Court of Appeal decision in Ridge v. Baldwin (1962) 1 AER, 834 at page 850 called “fair play in action”.


The Appellant contends that the Respondents in Action No. 73-M were dismissed for various breaches of their contracts of employment, but as mentioned earlier in the judgment gave no details of these breaches and when they occurred.  The Respondents allege in their affidavit that their letters of dismissal did not disclose the commission of any disciplinary offence for which they were being removed from office.  The Appellant’s answer to this in para. 27 of her affidavit is that “where an employee is guilty of an offence in breach of his condition of employment or any misconduct that is not serious or any misconduct on account of which the employer cannot be expected to continue to employ the employee if it is repeated, the employer may give the employee a written notice”.  In this regard I cannot comprehend whether by “written notice” is meant a warning or a notice of dismissal.


There are several fallacies in that assertion the first being that there is a presumption of guilt of an offence committed by the employee without a charge being laid or guilt being established; the next is comparing the master/servant relationship in private law with that of a public officer with delegated administrative authority over persons serving in public offices.  I reiterate that the Respondents were not in the personal employ of the Appellant.  The same can be said for the assertions made in para. 28 of the Appellant’s affidavit.  Lord Hodson’s views in Ridge v. Baldwin (supra) set out above indicate that persons who act in a capacity that is administrative are subject to the principles of natural justice.


The Appellant alleges that the Respondents were all repeatedly written to about their conduct and this constituted giving them an opportunity to be heard, but were they told that their persistent misconduct would result in dismissal or, more importantly, that she intended to dismiss them and request that they respond to the charges of misconduct before taking the ultimate step of dismissal?


At this juncture I wish to refer to two decisions decided by this Court on the “audi alteram partem” rule.  They are Barnwell v. Attorney-General and Another (1993) 49 WIR, 88 where the principles of natural justice where discussed extensively in separate judgments of the Court, and my own decision as a member of this Court in Roberts (Kemp) v. Attorney General (1995) 52 WIR, 272.  I repeat what I said in that decision which is to this effect:



“The principles of natural justice cannot be circumvented 

 by utilising a short cut in achieving the desired objective

of removing an employee from office.  The errant 

constable or public servant is entitled to be heard before

any disciplinary action is taken against him, especially if

such action is likely to affect his ability to earn a living

in the future and any financial entitlements.  Dismissal is

not an option to be exercised lightly by those who

exercise disciplinary control over others.’


Fairness should at all times be the criterion of any decision made or contemplated by persons acting in positions of authority and who exercise control over others in subordinate positions.  The authoritarian display of power is a thing of the past when employers could dismiss employees at will, and when the old concept of master and servant prevailed.  I make bold to state that even in a private contractual relationship the rules of natural justice should prevail in today’s world except, of course, for commission of offences which strike at the very basis of the contractual relationship and which no employer will be expected to tolerate.


For all of the reasons stated earlier in this judgment I find that the dismissal was arbitrary and void as being in breach of 1987 Direction in relation to those holding offices under appointment by the Public Service Commission, and alternatively, if my analysis of the delegated power is wrong, then in breach of the rules of natural justice.  In relation to those Respondents who held temporary positions and fell solely under the Appellant’s disciplinary control their dismissal was unlawful and void as being in breach of the rules of natural justice.  


I shall now consider what flows from these findings and also the orders of reinstatement made by the learned trial judge.


In Ridge v. Baldwin (supra) it was held, inter alia, that the consequence of the failure to observe the rules of natural justice rendered the decision of the watch committee void and not voidable, and approved the decision in Wood v. Wood (1874) L.R. 9 Exch., 190.  The result of this was that the chief constable in that case was declared to be still in office.  The Respondents in the instant appeal who were appointed by the Public Service Commission are entitled to a declaration that their dismissal was unlawful and so are entitled to all benefits pertaining to the said offices prior to their dismissal.  I do not make a formal order for reinstatement to these offices for reasons which I shall mention later.


In relation to the Respondents who were not appointed by the Public Service Commission and held temporary positions, if they were appointed by the Appellant as Head of the Department they are entitled to be paid all benefits due to them which flow from their unlawful dismissal.  With regard to the question of whether they can continue in office I refer to my judgment in this Court in the case of Wesley McDonald v. The Attorney General of Guyana & The Commissioner of Police (C.A. 66/2000) in which I made reference to another judgment of mine also of this Court, that is, Clement Johnson v. Attorney General of Guyana (C.A. No. 21/1992).  In that case I referred to The Chief Constable of North Wales Police v. Evans (1982) 3 AER, 141 which concerned the dismissal of a probationer constable by the Chief Constable who had failed to observe the rules of natural justice in not giving him the opportunity to refute allegations made against him.  It was held that the constable was entitled at least to a declaration that the chief constable had acted unlawfully and in breach of his duty under the regulations.  However, although an order of mandamus to reinstate the respondent was the only satisfactory remedy in consequence of that breach of duty, to make such an order would be impractical and might border on a usurpation of the powers of the chief constable by the court and therefore the court would restrict itself to issuing a further declaration affirming that, by reason of his unlawfully induced resignation, the respondent thereby became entitled to the same rights and remedies, not including reinstatement, as he would have had if the chief constable had lawfully dispensed with his services.


Lord Bridge of Harwich expressed the view with which I concur, and which I adopt, that human nature being what it is, if the North Wales Police Force had the respondent forced on them by order of the court as the culmination of lengthy litigation, there would be an obvious danger that an undercurrent of ill-feeling would affect his future relations with his superiors in the force.  The sentiments apply equally to the position of the Appellant and the Respondents.

As stated earlier in the judgment, and which I reiterate all of the Respondents are entitled to a declaration that they were unlawfully dismissed in breach of the principles of natural justice, and to the same rights that they would have had if they had not been unlawfully dismissed not including reinstatement.

For all of the reasons stated in the judgment the appeal is dismissed with costs to be taxed certified fit for Counsel.

           




………………………….







 Desiree P. Bernard







Chancellor of Judiciary. 

Dated the 5th day of April, 2004.

