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IN THE COURT OF APPEAL OF THE SUPREME COURT OF JUDICATURE

APPELLATE JURISDICTION

CIVIL APPEAL NO. 99 OF 2000

BETWEEN:

DAVID POMPEY



Appellant/Defendant

· and -





RAJMATTIE MAHADEO







1st named Respondent/Plaintiff





NAIMDATH MAHADEO







2nd named Respondent/Plaintiff


BEFORE:


Hon. Madame Justice Desiree P. Bernard
-
Chancellor


Hon. Mr. Justice Nandram Kissoon

-
Justice of Appeal


Hon. Mr. Justice Ian Chang


-
Justice of Appeal

Mr. B. Gibson with Mr. R. Eleazar & Ms. G. Sanford for Appellant

Mr. V. Persaud for Respondents.

2002:  February, 4

           March, 26

J U D G M E N T

BERNARD, C.:

On 1st April, 1993 the Appellant and the Respondents entered into an agreement of sale under which the Respondents agreed to sell and the Appellant agreed to purchase property situate at lot 56 James and Albouystown Streets, Georgetown, for the sum of $900,000.00.  The sum of $150,000.00 was paid according to the agreement as “a deposit and on account of the purchase price.”  Transport was to be passed within three months, and the Appellant was put into possession.  Time was expressly made of the essence of the agreement.


The Appellant failed to accept transport within the prescribed time, and the Respondents instituted proceedings against him claiming rescission of the agreement and damages for its breach.  At the hearing of the action the learned trial judge after hearing evidence from the second-named Respondent and Attorney for the Appellant rescinded the agreement and forfeited the deposit.  The Appellant has appealed against the said order.


During the course of the trial in the court below the second-named Respondent under cross-examinations had said that he was still willing to complete the sale if the Appellant was prepared to buy, but not at the same purchase price.  The learned trial judge in his judgment made no finding nor offered any comment on this bit of evidence.


At the hearing of the appeal Counsel for the Appellant submitted that the learned trial judge ought to have considered that part of the second-named Respondent’s evidence in order to ascertain his state of mind at that time since he was indicating his willingness to complete the contract.  By this he was waiving termination of the contract, and the learned trial judge failed to evaluate or address his mind to this bit of evidence.


Counsel made reference to the cases of Price v. Strange (1977) 

3 AER, 371, Bessler, Waechter, Glover & Co. v. South Derwent Coal Co. Ltd. (1937) 4 AER, 552, Mussen v. Van Diemen’s Land Co. (1938) 

1 AER, 210, and Workers Trust and Merchant Bank Ltd. v. Dojap Investments Ltd. (1993) 2 AER, 370.

In the agreement of sale between the parties time was expressly made of the essence of the agreement with transport to be passed within three months, i.e. on or before 1st July, 1993.  This can be regarded as a fundamental term of the agreement.  On 18th January, 1994, several months later Counsel for the Respondents wrote the Appellant pointing out his failure to take steps to accept transport of the property despite several requests to do so, and indicating that the Respondents were giving notice that they regarded the agreement as having been repudiated.


Since time was expressly made of the essence of the agreement the Appellant’s failure to accept transport within the stipulated time gave the Respondents the right to elect whether to treat the agreement as at an end for breach of a fundamental term of the agreement and sue for damages or to waive the breach and affirm the agreement on the same terms.  The Respondents chose to treat the agreement as being at an end, and filed proceedings against the Appellant claiming rescission and damages.


Before claiming rescission of a contract the election of the innocent party must be communicated to the defaulting party, and this was done in the present case by the letter of 18th January, 1994.  However, there is a fine distinction between rescission and repudiation of a contract although the latter is loosely regarded as a rescission.  Rescission is available in equity for example, for fraudulent misrepresentation, mistake or lack of consent, and renders the contract void ab initio, i.e. as if there was never any contract.  In such a case the parties are regarded as never having entered into a contract, and monies paid as a down payment on the purchase price are refundable.  On the other hand, repudiation or termination of a contract is a common law remedy which entitles the innocent party to sue for damages for breach of a fundamental term.  It may also entitle the innocent party to forfeit any monies paid if they were paid as a deposit; if paid as a part payment of the purchase price they may be recoverable.


In “Cheshire, Fifoot & Furmston’s Law of Contract, 13th Edn.”, the learned authors on discussion of the subject of the innocent party to a contract electing to treat it as at an end for a breach by a defaulting party expressed the view at page 559 that once the innocent party elects to treat the contract as discharged and makes his decision known to the party in default his election is final and cannot be retracted.  In Scarf v. Jardine (1882) (1881-5) AER Reprint, 651, it was held, inter alia, that where a person is put to his election, and has not merely determined to follow one of his remedies, but has also communicated it to the other side in such a way as to lead the opposite party to believe that he has made that choice, the election is completed, and once made cannot be altered.  Lord Blackburn adopted a Latin maxim “quod semel placuit in electionibus, amplius displicere non potest” to make the point, and which translated means “where a man has an option to choose one or other of two inconsistent things, when once he has made his election it cannot be retracted”; it is final and cannot be altered.


The learned authors in Cheshire, Fifoot & Furmston went on to point out that the effect of the election is to terminate the contract for the future as from the moment when the acceptance is communicated to the party in default; the breach does not operate retrospectively.


In the instant appeal the Respondents communicated to the Appellant their election to treat the agreement as having been repudiated, and offered to repay whatever sum of money was repayable.  This election could not be retracted even by the second-named Respondent’s testimony at the hearing of the action that he was still willing to sell the property to the Appellant.  This willingness could not have effect retrospectively; it meant that the Respondents would be willing to complete the sale, but under a new agreement.  The parties could not retrace their steps.  The Appellant must assume full blame for the position in which he found himself.  He took no steps after the expiration of the stipulated three-month period to communicate his inability to accept transport until 22nd March, 1994 after the filing of the action when his attorney-at-law wrote the Respondents’ Counsel indicating his willingness to complete the sale, and expressing regret at the delay which he attributed casually to his frequent absences from Guyana.  He displayed a total lack of appreciation for the importance of a fundamental term of the agreement making time of the essence of it.  The Respondents were in no way responsible for the failure to complete the sale within the stipulated time.


In this regard I found dicta of Farwell, J. at page 217c in the case of Mussen v. Van Diemen’s Land Co. (supra) referred to by Counsel for the Appellant very instructive:



“Taking the present case, it is no ground for giving



relief to a person from the effect of the contract which 



he himself has made to say that he has, through no



fault of the defendant whatsoever, found himself in



difficulties, or that it may turn out to be not a good



bargain from his point of view.  Considerations of



that sort are wholly irrelevant.  It matters not, so



long as nothing has been done which can be said to



be the fault of the defendant.  The mere fact that the 



plaintiff finds himself in difficulties is in itself no



ground for invoking the assistance of equity.”


The Appellant was only aroused from his slumber when the writ was filed against him; alas, it was too late.  In these circumstances he sought specific performance of the agreement – an equitable remedy; however, Equity helps the vigilant, and not the indolent, and the learned trial judge quite correctly dismissed the Counterclaim.


The cases of Price v. Strange (supra) and Bessler v. South Derwent Coal Co. Ltd. (supra) concerned mutuality and forbearance which do not arise in the present case as the Appellant alone was in breach of a fundamental term of the agreement, and the Respondents exercised their right to terminate it.  There was no forbearance before the agreement was terminated, and what was said at the hearing of the action as mentioned earlier was an expression of intention to enter into a new agreement if the Appellant was still willing to purchase the property.

With regard to the amount paid by the Appellant on the signing of the agreement it is stipulated as being paid as “a deposit and on account of the purchase price.”  This seems to embrace two principles – if the amount was paid as a deposit or earnest for the due performance of the contract under common law it is forfeited upon discharge notwithstanding that it would have gone into part payment of the purchase price if the contract had been completed.  However, if the amount was paid as part payment on the purchase price it is recoverable upon the contract being terminated.  Whether such a payment is a deposit or part payment of the purchase price depends on the terms of the contract and the intention of the parties.  The agreement in the present case presents us with a dilemma as the amount of $150,000 paid by the Appellant to the Respondents is described as being paid both as a deposit and on account of the purchase price.


The learned trial judge addressed his mind fully to the dilemma and considered both local and English authorities.  He made reference to Cyril Chin and another v. Lutchmin Ali (1969) GLR, 240 where the sum of $600 was paid by the purchasers under an agreement of sale “as a deposit in part payment”.  The agreement also provided that the said sum represented liquidated damages payable to the vendor should the purchasers fail to take up transport within the time specified in the agreement.  It was held that the amount was paid as a deposit, and was not recoverable by the plaintiffs (purchasers).  In that case the English case of Howe v. Smith (1884) 27 Ch.D, 89 was considered where a sum of money was paid similarly described as in the present case “as a deposit and in part payment of the purchase money”.  It was held that the deposit although to be taken as part payment if the contract was completed was also a guarantee for the performance of the contract and the plaintiff having failed to perform his contract within a reasonable time, had no right to a return of the deposit.


Following these authorities the learned trial judge found that the $150,000 paid by the Appellant was paid both on account of the purchase price and also as security for the due completion of the agreement.  He cannot be faulted for so finding.


However, Counsel for the Appellant made reference to the case of Workers Trust and Merchant Bank Ltd. v. Dojap Investments Ltd. (supra) which I have found both interesting and enlightening.  It was a decision of the Privy Council on appeal from a decision of the Court of Appeal of Jamaica, and concerned forfeiture of a deposit of 25% paid under a contract for the sale of land.  Because of its importance I shall set out in detail the ratio decidendi of the Board:



“A deposit by the purchaser on a contract for the 



sale of land showed that the purchaser was in earnest



in performing the contract and, as such, forfeiture of



the deposit in the event of failure to complete the



sale did not fall within the general rule that a penalty



payable in the event of a breach of contract was



unlawful unless the provision for the payment or



forfeiture of a sum of money in the event of a breach



was a genuine pre-estimate of the loss which the



innocent party would incur by reason of the breach.



Accordingly, a deposit could be validly forfeited



even though the amount of the deposit bore no



reference to the anticipated loss to the vendor



flowing from the breach of contract.  However,



the amount of the deposit had to be reasonable and,



having regard to usage which had been established



over a long period that the customary deposit was



10% of the contract price, a vendor who sought to



obtain a larger amount than 10% by way of forfeitable 



deposit had to show special circumstances which



justified such a deposit, otherwise the deposit would



be held to be a penalty intended to act in terrorem.



Since the 25% deposit required by the bank was not 



a true deposit by way of earnest, the provision for its



forfeiture was a plain penalty and had to be repaid.....”


This decision sets out the perameters within which a forfeiture clause in a contract can be enforced.  If the contract provides for a deposit over and above the customary and accepted 10% and contains a forfeiture clause in the event that the purchaser is in breach of his contractual obligations, the vendor must show special circumstances which justify such a deposit.


However, Lord Browne-Wilkinson who delivered the judgment of the Board at page 373 considered the general provision for the payment of a deposit by a purchaser without a forfeiture clause in a contract of sale for land, and concluded that the forfeiture of such a deposit (customarily 10% of the contract price) is valid even though the amount of the deposit bears no reference to the anticipated loss to the vendor flowing from the breach of contract.  A deposit is really an earnest or guarantee for the performance of the contract; in the event of completion of the contract it is applied towards payment of the purchase price, and in the event of the purchaser’s failure to complete in accordance with the terms of the contract, it is forfeited.


Lord Browne-Wilkinson distinguished such deposits from payments under a forfeiture clause in a contract which very often are regarded as penalties and may be unenforceable.  He pointed out that parties to a contract could disguise a penalty by attaching the label “deposit” to it, and made reference to the case of Stockloser v. Johnson (1954) 1 AER, 630 where Denning LJ at page 638 H in considering the power of the court to relieve against forfeiture posed obiter, this situation:



“Again, suppose that a vendor of property, in



lieu of the usual ten per cent deposit, stipulates



for an initial payment of fifty per cent of the



price as a deposit and a part payment, and later,



when the purchaser fails to complete, the vendor



resells the property at a profit and, in addition, 



claims to forfeit the fifty percent deposit.  Surely



the court will relieve against the forfeiture.  The



vendor cannot forestall this equity by describing



an extravagant sum as a deposit, any more than



he can recover a penalty by calling it liquidated



damages.”


Ultimately Lord Browne-Wilkinson came to the conclusion that a vendor who seeks to obtain a larger amount by way of forfeitable deposit must show special circumstances which justify such a deposit.  In that case the bank in question failed to show any special circumstances or to establish that the whole sum was truly a deposit, and the Board of the Privy Council held that the deposit had to be repaid in full.


The difference between that case and the one before us is that there was no forfeiture clause in the agreement entered into between the Appellant and the Respondents.  It therefore falls within the general rule as to retention of a deposit by the vendor when a purchaser is in default.  However, the deposit exceeded 10% which is the normal amount of a deposit within our jurisdiction as it was found to be in Jamaica in Workers Trust and Merchant Bank Ltd. v.  Dojap Investments Ltd. (supra) and in England according to Denning LJ in Stockloser v. Johnson (supra), and which is regarded as being reasonable.  It was in fact approximately 17% not much higher than 10%.  The Court of Appeal in Jamaica in Workers Trust and Merchant Bank Ltd. had adopted a middle course by ordering the repayment of 15% of the 25% deposit, a course with which the Privy Council did not agree.  The Board held that the bank in that case had contracted for a deposit consisting of one globular sum being 25% of the purchase price; if this constituted an unreasonable sum and was not therefore a true deposit, then it must be repaid as a whole.


Unlike Jamaica our Courts are not bound by the decisions of the Privy Council; its decisions are only persuasive.  As a result in the circumstances of the present appeal I would order repayment of 7% of the purchase price to the Appellant.  I think that this is not unreasonable as there was no forfeiture clause in the agreement, and from the letter dated 18th January, 1994 written by Counsel for the Respondents to the Appellant, it seems that they were inclined to repay whatever sum was repayable upon demand being made by the Appellant.


By reason of the foregoing the appeal is dismissed in part, and allowed in part.  The Respondents are ordered to repay to the Appellant the sum of $60,000 being an amount overpaid of the $90,000 which represents 10% of the purchase price.


There will be costs to both the Appellant and the Respondents to be taxed certified fit for Counsel.


Dated the 26th day of March, 2002.







...............................................







       Desiree P. Bernard







  Chancellor of the Judiciary.

