PAGE  
4

IN THE COURT OF APPEAL OF THE SUPREME COURT OF JUDICATURE

APPELLATE JURISDICTION

G U Y A N A

CIVIL APPEAL NO. 91/2000





           In the matter of the Title to Land 





         (Prescription and Limitation) Act, Cap. 60:02

· and –

In the matter of Lots numbered 8 (eight) and

9 (nine) (save for one rod) part of Plantation

Maria’s Lodge, situate on the West Bank of

The Demerara river, in the County of Demerara, Guyana, the said lots having a façade of 168 (one hundred and sixty eight feet) by the whole depth of the estate as shown on a diagram by the Sworn Land Surveyor, D. Fraser dated 17th May, 1856, and deposited in the Registrar’s Office on the counties of Demerara and Essequibo on the 25th June, 1856, subject to the keeping up of the public road drainage to the extent of the façade of the said lots.

· and –

In the matter of a Petition by BOSTON DEY and YVONNE GILGEOUS for Declaration of Title to Land.

BETWEEN:






BOSTON DEY






YVONNE GILGEOUS







Appellants








(Petitioners)

     - and –






KHOMAL PERSAUD RAMDHANNY






SEERANIE RAMDHANNY








Respondents








(Respondents)

BEFORE:


Hon. Madam Justice Desiree P. Bernard
-
Chancellor


Hon. Mr. Justice Nandram Kissoon

-
Justice of Appeal


Hon. Mr. Ian N. Chang



-
Justice of Appeal

Mrs. Y. Yhann for Appellants

Mr. C.M.L. John for Respondents

2003:  April 7, 8


December 10

J U D G M E N T

BERNARD, C.:


I have had the benefit of reading beforehand the judgment of my brother Hon. Mr. Justice Kissoon, and agree with the reasoning and conclusions, but I wish to make a few comments on other aspects of the appeal raised by Counsel for the Appellants.


One of the grounds of appeal centred around the consolidation of the petition No. 2644/1994 filed by the Appellants with an application for registration of title No. 169/1982 field by the Respondents.   This application was made under Section 35 of the Deeds Registry Act, Cap 5:02.  Ramdhanny, deceased in an affidavit in support of the application alleged that he had bought a three-fourth share of lot 8 and the whole of lot 9 Maria’s Lodge, from one Totaram Sugrim.  He gave no details of the purchase, but laid over a facsimile of an agreement of sale dated 28th June, 1980 with the said Totaram Sugrim which does not form part of the record before us.  He further alleged that Totaram Sugrim and one Ramsamy Jahman had purchased the land from Esau Mansfield, the alleged godfather of the first-named Appellant through whom he claims prescription, and that Mansfield died without obtaining title to the remaining one-fourth of lot 8 and the whole of lot 9, and without passing title to him and Jahman.  He alleged that the title holders of the said lots 8 and 9 were either dead or could not be found.  He was in actual occupation, and hence sought an order for registration of title of the said lands in his name.  An order nisi was made by Bishop, J. on 9th February, 1982, and apparently the Appellants filed an opposition to it as well as one Ramkissoon Singh and one Joyce Richardson.  According to the evidence of the second-named Appellant Richardson withdrew her opposition, and Harper, J. before whom it came up ordered that the matter take its normal course.


What can be gleaned from this order is that the Appellants did not withdraw their opposition to Ramdhanny’s Section 35 application, and this being so hearing of it to have the order nisi made absolute was to be heard before another judge.


Counsel for the Appellants contended that the matter was not formally assigned to the learned Commissioner of Title by the Hon. Chief Justice.  This may be so, but it is a purely administrative detail.  The Commissioner of Title is authorised to hear and determine applications under Section 35 of the Deeds Registry Act and has all of the powers of a judge of the High Court in relation to matters concerning title to land.  There was therefore, nothing unlawful in the matter being heard by the Commissioner of Title.  It may have been irregular, but not unlawful.


The other point raised was that the Appellants had never seen the application made under Section 35, and did not know what was the basis for it; further no evidence either viva voce or by affidavit was before the Court, and no opportunity was given to cross-examine witnesses.  With regard to the Appellants not having seen the application, this seems not to accord with the evidence of the second-named Appellant in her petition for a declaration of title.  I refer to page 71 of the record where under cross-examination her evidence was to this effect:



“When he (Ramdhanny) put application for title he



was not living there and I stopped the title.  I oppose



the registration of title.  It was in the 1980’s.  I was



before Mr. Justice Aubrey Bishop in proceedings



169 of 1982.  Ramdhanny called Pertab was claiming



the land 169 of 1982.  I would not deny that I was



before Mr. Justice Bishop in 1982 (March).  I know



Joyce Richardson.  I know she was also in those



proceedings before Mr. Justice Bishop.  I also went



before Mr. Justice Harper – Joyce Richardson with-



drew opposition.  Mr. Justice Harper ordered that



the matter should take its normal course.” 


The whole tenor of the second-named Appellant’s evidence indicates that she knew of the application for registration of title brought by Ramdhanny.  She could hardly have opposed it if she had never seen it.  She would also be presumed to have known what was the basis of it.


With regard to Counsel’s claim that there was no evidence before the Court, there was affidavit evidence from the applicant Ramdhanny and Cephil Levius.  An application could have been made to have Levius and the personal representatives of Ramdhanny called for cross-examination.


Counsel also contended that even though it is recorded that there was no objection to consolidation of the actions this was subject to the production of the file in the application No. 169/1982 which was not before the Commissioner of Title.  It is stated at page 72 of the record that a date for hearing that action would have been fixed when an assignment was made, and in that context it was recorded that there was no objection to consolidation.


The record reflects multiple orders pertaining to the issue of consolidation of the actions which makes it difficult to comprehend exactly what transpired.  At page 66 on 11th March, 1999 it is recorded that the Court rules in favour of consolidation of all pending matters between the parties in Application 169/1982 and the petition.  At page 72 on 21st October, 1999, there is recorded that there is no objection to consolidation by both parties, and when the status of 169/1982 is known or assignment made all parties and Counsel will be notified.  Again at pages 91 and 92 on 16th August, 2000 one sees recorded that Mr. John by a summons dated 30th March, 1999 asked for consolidation of the application for registration of title and the petition, and Ms. Yhann objected.  The Court ruled again that the matters were to be consolidated as the subject matter and the parties were the same.  Ms. Yhann by a summons filed on 22nd March, 1999 sought particulars of the Respondents’ claim, and on 16th August, 2000 an order was made for the particulars to be supplied which was not complied with.


What can be deduced from the above stated scenario is that Counsel for the Appellants had earlier agreed to have the matters consolidated subject to the production of the file, but the Commissioner of Title at all times seemed to have been of the view that the matters should be consolidated as the parties and the land in question were the same, hence his several orders for consolidation.  What really transpired is that the matters were heard together and not consolidated since even though the parties were the same as well as the subject matter, the issues were not identical.  The Appellants were claiming prescription, and the Respondents registration of title under Section 35 based on an agreement of sale.  It was convenient for them to be heard together but not to be consolidated into one action.  The order ought not to have been made for consolidation, but should have been that they be heard together providing all of the parties were before the Court.


This was the objection of Counsel for the Appellants that all parties were not before the Court.  The parties in the Section 35 application which began as an ex parte one, as provided by the relevant Act, were the Applicant Ramdhanny who obtained an order nisi, and no doubt complied with the procedure of advertising it, the three persons who opposed, i.e. the second named Appellant, Ramkissoon Singh, one Joyce Richardson who later withdrew her opposition according to Exhibit J at page 138 of the record.  There is nothing recorded indicating that Ramkissoon Singh withdrew his opposition.  Therefore he or his personal representatives ought to have been notified of the hearing of the application before the Commissioner of Title, and been given the opportunity to either withdraw his opposition or indicate whether he was contesting it.

With regard to Counsel’s contention that there was no substitution in the Section 35 application Ramdhanny having died before it was heard, I must point out that although there was no formal application for substitution Seeranie Ramdhanny swore in an affidavit in support of a summons for consolidation of the application with the Appellant’s petition No. 2664/1994, that she was an applicant for letters of administration of the estate of Ramdhanny, deceased, as attorney of her husband Khomal Ramdhanny under a power of attorney.  At page 100 it is recorded that there was no objection by Counsel for the Appellants upon an application by Counsel for the Respondents that Seeranie Ramdhanny be substituted for Khomal Ramdhanny for the estate of Ramdhanny, deceased by virtue of Letters of Administration granted to her on 1st February, 1999, No. 943/98.  The application for substitution was granted by the Commissioner of Title.


An interesting aspect of this case has arisen.  In the affidavit in support of his application under Section 35 Ramdhanny alleged that he purchased lots 8 and 9 Maria’s Lodge from Totaram Sugrim who along with Ramsamy Jahman had purchased from Esau Mansfield.  Another affidavit in support of the application sworn to by Cephil Levius and tendered as an exhibit also alleged that the said lands were sold by Esau Mansfield to Sugrim and Jahman under a contract in writing dated 1st February, 1971.  No such contract or agreement of sale was tendered neither was any document evidencing the purchase by Ramdhanny from Sugrim.  Counsel for the Respondents prior to commencement of the hearing of this appeal sought by letter to have the latter agreement of sale admitted as part of the record, but it was never tendered nor admitted as an exhibit by the Commissioner of Title at the hearing, and could not be admitted at the hearing of the appeal.


Arising out of this if one assumes that a sale from Mansfield to Sugrim and Jahman did take place, and assuming that they were joint purchasers, Sugrim could have sold to Ramdhanny only his one-half undivided interest in the said land.  He therefore was not entitled to the whole of Mansfield’s interest in the said lands.  Under transport No.1662/1968 Mansfield was the owner of three-fourths of lot 8 Maria’s Lodge which Ramdhanny alleged was purchased by Sugrim and Jahman as well as Mansfield’s rights of occupancy in lots 9 and 10 which he did not own by transport, but which Ramdhanny claims through Mansfield’s occupation.  


Jahman was never called as a witness to verify the purchase of lot 8 from Mansfield in the absence of any documentary evidence even though the second-named Respondent knew of his whereabouts.  The affidavit of Ramdhanny in support of his Section 35 application was bald and devoid of details of both his purchase and his occupation, and the fact that it was opposed and was ordered by Harper, J. to take its normal course indicates that evidence of some sort was necessary.  I repeat what I said in the case of Sheik Insanally v. Phillips et al (C.A. 137/1998) that a Court must be satisfied that there is sufficient evidence to justify the making of an order under Section 35, and this should not be made automatically merely on allegations contained in an affidavit.


As stated at the beginning of this judgment I agree with the conclusions of my learned brother.  I agree that there was no definite and specific area allegedly occupied by the Respondents reflected in any plan.  In fact the learned Commissioner of Title himself found that the alleged sale of the lands by Mansfield to Sugrim and Jahman was not of a certain and defined area.  Of course, the agreement of sale was never tendered in evidence.  He was also reinforced in his conclusion by the affidavit of Cephil Levius which was tendered as Exhibit Y2.  The learned Commissioner, however, found that sale of “some lands” was made.  This in itself demonstrates the uncertainty of the lands occupied and/or sold by the Respondent’s predecessor in title, Esau Mansfield.  Nevertheless the learned Commissioner found that there was joint factual occupation of the “subject matter lands” especially as it relates to lot 8, but still came to the conclusion that the extent of the areas occupied by both the Appellants and the Respondents was inconclusive.


In the absence of clear, definite and specific evidence of occupation it was not open to the Commissioner of Title to impose a solution as he sought to do without the concurrence of all parties.  He ought not also to have named a surveyor who had testified in the matter on behalf of one of the parties to carry out a survey of the lands without the consent of all parties, nor order them to bear the costs of the survey in proportions imposed by him.  The orders were clearly made arbitrarily and were inconsistent with his findings.


In the circumstances the appeal is allowed and the orders of the learned Commissioner of Title set aside.


There will be costs to the Appellants to be taxed.








     …………………………….









Desiree P. Bernard








   Chancellor of the Judiciary.

Dated the 10th day of December, 2003.

